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· .. about THE HUMAN LIFE REVIEW

This is our tenth issue. Although in each one of them we have tried to give
detailed information as to the availability of previous issues, we continue
to receive considerable mail on the subject. Therefore we have again in­
cluded (see inside back cover) a complete description of what is available
(single copies, bound volumes, etc.) along with instructions on just how
to order them. Naturally, we expect to be deluged with orders.

In this issue, we touch on (for the first time) the Constitutional Con­
vention question, which has been widely discussed in recent months as an
"alternative" method of amending the Constitution. In fact there is an
enormous amount of information on the slu.bject - in law journals and other
periodicals - but much of it is difficult to acquire without access to a good
research library (or the Library of Congress, etc.). This was a major con­
sideration to us in choosing Senator Ervin's for this issue: not only is it, in
our judgment, an excellent one-article '''primer'' on the subject, but it
originally appeared (in the Michigan Law Review, Vol. 66, No.5, March
1968) along with another half-dozen articles on the same subject, includ­
ing a most important one by the late St~nator Everett McKinley Dirksen.
To those who would like to know more about the Convention, we recom­
mend starting with this MLR symposium (we are told that issues are avail­
able from William S. Rein & Co., 1285. Main Street, Buffalo, New York
14209). Another excellent source is the booklet "Amendment of the Con­
stitution by the Convention Method" published in 1974 by The American
Bar Association (copies available, at $3.50 each, from the ABA, Public
Service Activities Division, Dept. A, 1155 East 60th Street, Chicago, IL
60637), which not only discusses the question in depth but also lists a
great many additional sources.

Finally, the original document from which we have extracted Appendix
A (the full title appears in the introduction thereto) is available from the
U.S. Government Printing Office in Wasbington.



INTRODUCTION

(;;'THE COURT'S decision, however, reached beyond the issue of abortion
and signaled a radical departure from traditional notions regarding the
nature of the family. It marked the beginning of what could become a
grave assault upon existing legal protection of marriage and the family."

Thus says Jesse Helms, the Senior Senator from North Carolina, in our
lead article. He is of course discussing the U.S. Supreme Court's 1973 Roe
and Doe decisions (which made abortion on demand legal nationwide)
and subsequent rulings that have followed from the original cases; in Mr.
Helms' judgment, the growing body of abortion-related law is producing
such disastrous social effects that, if the Court is not soon overruled re
abortion, the very fabric of American society will be damaged beyond
repair. His solution is a federal constitutional amendment that would ban
abortion, and, in effect, return its regulation to the several states (where
it had always resided until the Court acted).

We think the interested reader will not only find the article interesting
but also useful: in addition to the arguments for his own solution, the
Senator provides an excellent "short course" history of the entire abortion
controversy - something not readily available elsewhere, despite the myriad
number of abortion articles that have appeared in the public press in the
last decade (for, although the Court acted just four years ago, the abortion
controversy, in its present form, actually began in 1967). And he provides
some rather disturbing statistics, e.g., that the abortion ratio has in fact
increased from 6.3 per thousand live births in 1969 (in itself a sharp in­
crease over the days when the "traditional morality" prevailed) to 241.6
in 1974, the latest year for which figures are available (and only the first
full year of legalized abortion: without question, the rate has increased
still further since then; indeed, in the nation's capital the latest figures
show more abortions than live births). Also disturbing is his contention
that a "major consequence of the Abortion Cases is that the practice of
abortion has shifted from one used essentially as a last resort, in the so­
called hard cases, to a primary means of family planning. In fact, certain
studies indicate that abortion on demand will replace other methods . . ."

Along the way Mr. Helms points out some of the other problems that
have arisen in direct result of the current abortion situation, notably eutha­
nasia (currently being described as "the right to die" as a matter of "seIf­
determination"). Another point caught our eye: that the "revival of the
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INTRODUCTION

constitutionality of a state's use of coerdve methods . . . to implement a
eugenics policy and reduce its public welfare expenditures perhaps fore­
shadows increased attempts by the State to mandate population controls."
Just before reading that, we had been reading a document issued by the
Joint Economic Committee of the United States Congress (Senator Hubert
H. Humphrey, chairman) last December, in which a discussion of "Trans­
ferable Birth Licenses" is prominently katured. It seems to us that those
who might feel that Mr. Helms' fears are unjustified ought to read this
fascinating document, and so have reprinted it here (see Appendix A).

The Senior Senator from Utah, Jake Garn, follows with another pro­
posal for ending abortion on demand _. in fact, two of them. This article
is adapted from his address to the Senate upon the introduction of his two
Human Life Amendments (which differ mainly in nuance: the complete
text of both, along with the co-sponsors of each, can be found in Appen­
dix B). Senator Garn is deeply concerned with what he considers to be a
series of false arguments being used to support legalized abortion, notably
that abortion is somehow necessary "to achieve equality between the
sexes," or that it is primarily (as is often charged) a religious issue. Re
the latter, Mr. Garn says: "It is difficult to see how a Human Life Amend­
ment would have a primary effect that either advances or inhibits religion.
We are aware of the long lists of religious groups that favor permissive
abortion because such lists have frequently been read on the floor of the
Senate. If I were to follow the simplistic arguments of some who invoke
the First Amendment ... I could argue that the Supreme Court's decision
was constitutionally impermissible because of the large number of religious
groups which favor it." And he concludes: "It is the challenge of America
to set the world's standard for human ri:~;hts ... a standard now requiring
the ratification of a Human Life Amendment and a standard to which we
invite all to adhere."

Next we have a most interesting artiide by the former Senior Senator
from North Carolina, Sam J. Ervin (who became a "household face"
nationwide while conducting the Senate's televised Watergate hearings in
1974). It concerns the Constitutional Convention method of amending
the Constitution - a subject much-discussed in recent months as an alter­
native means of obtaining a Human Life Amendment. Of course, when
Senator Ervin wrote this article (in early 1968), the current abortion con­
troversy hardly existed (the convention calls then concerned the Supreme
Court's landmark ruling in Baker v. Carr, the so-called "reapportionment"
decision); however, for those new to the convention idea (which certainly
includes us), it is difficult to find any single source that provides a general
understanding of what is involved, and the history thereof. Having read
dozens of articles (in law journals and dsewhere) on the subject, we con­
cluded that Senator Ervin's original article is by far the best introduction
to the subject, and so reprint it here (with his permission) in its original
form, trusting that the reader will mak~: the necessary allowances for the
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time period involved. We also include the full text of Mr. Ervin's original
Senate resolution, which was unanimously approved by his colleagues
(after some revision, the most important being the substitution of a two­
thirds for a simple majority vote at a convention) in the Senate, but never
considered by the House. (We are informed that the Congress may con­
sider the Ervin proposal again soon, which would make this article very
timely.)

We have still more on the Court. Mr. James F. Csank sees many simi­
larities between the Abortion Cases and the Dred Scott decision of the last
century. He writes: "The issue in each case involved basic questions of the
meaning of America's past, its beliefs about itself, and its direction for the
future; issues which the Court either could not or would not acknowledge."
Whether or not one agrees with Mr. Csank, the comparison between the
cases is so frequently made that we think many readers will appreciate
having his handy and "updated" appraisal of the famous Scott decision.
But he provides a good deal more than that (including a rather detailed
description of the original Roe and Doe cases as well). We find his argu­
ments compelling, even though his conclusions are hardly happy ones for
American society.

The next article shifts abruptly to another unhappy concern: what might
be called "early"- very early - euthanasia. Until we read Dr. C. Everett
Koop's article (with slight modification, it is the address he delivered to
The American Academy of Pediatrics last year), we were unaware that
any such problem existed, at least openly. But if Dr. Koop is correct, then
infanticide is indeed being practiced in our hospitals, by, as he points out,
"that very segment of our profession which has always stood in the role of
advocate for the lives of children." For Dr. Koop, who has spent more than
30 years in the practice of pediatric surgery, this situation is unthinkable,
and he begs his colleagues to think on what it means: "Let it not be said
[by historians] that the extermination programs for various categories of
our citizens could never have come about if the physicians of this country
had stood for the moral integrity that recognizes the worth of every human
life."

Mr. M. J. Sobran next takes his usual tum, which is, in part, a commen­
tary on what can only be described as Dr. Koop's startling revelations. As
usual, Sobran manages to put the whole thing in perspective (nobody
around today can do it better). Given what Dr. Koop tells us is going on,
Sobran's conclusion ("So far the case for infanticide has made little head­
way.") may seem overly-optimistic to some, and indeed he qualifies it
himself ("As long as the bogus altruism of killing the child for its own
good is permitted to go unanswered, we have no right to be complacent.").
But it is at least a note of hope on which to conclude, and - considering
the dispiriting nature of the subject - we hope he's right.

We conclude with the grim humor of Prof. David Louisell's fancy: a
future report from Washington, circa 1984; as he points out, it should all
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INTRODUCTION

sound familiar (certainly to readers of this journal), and - Who knows?
- it may not be all that fanciful. In more than a few ways, 1984 seems
very close indeed.

In coming issues we expect to continlUle our discussion of matters per­
taining to that basic unit of all societie:s, the family, for we agree with
Senator Helms that our traditional ideas and ideals of family life (and the
unique relationships involved) are coming under increasingly strong at­
tack today. The question is of course closely connected with the so-called
"population problem" (on which we also expect to have additional mate­
rial soon). It would seem, from reading several recent articles on Ameri­
can population growth in the news magazines, that overpopulation is now
causing fewer fears than underpopulation, and this remarkable turnaround
in public perception is worth exploring.

Another subject of continuing concern is genetic engineering, on which,
it seems to us, too little is reported by the media (although it receives. a
good deal of attention abroad, e.g., the excellent survey entitled "Pandora's
box of genes" in the London Economist for March 5, 1977). Our difficulty
to date has been in finding material that is both informative and intelligi­
ble; however, as the subject becomes more widely discussed (we are in­
formed that Senator Edward Kennedy's subcommittee on health intends to
explore the subject soon) good material will no doubt become available.

Meanwhile, we hope you will enjoy the issue in hand.
J. P. MCFADDEN

Editor
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~ecial Sectiong

A Human Life Amendment
Senator Jesse Helms

Introduction

The highest level of moral culture is that at which the people of
a nation recognize and protect the sanctity of innocent human life.
All nations in which freedom and justice have governed the affairs
of the people have upheld this principle, giving it the highest priority
in their laws and customs. lindeed, this principle is the bedrock of
Western civilization - the one principle, above all others, which has
distinguished free and democratic systems from the barbaric regimes
of the past and the totalitarian systems of today.

lit is for this reason that abortion - the taking of innocent human
life - has, until very recent times, been viewed as violative of this
basic principle of the Western tradition. And it is no mere coinci­
dence that the modern practice of abortion first appeared as a policy
ofgovernment in the Nazi and Communist dictatorships, where con­
tempt for the dignity of human life was and is widely demonstrated.

Two hundred years ago, a great nation was founded on principles
of human rights - the right to life, liberty, and the pursuit of hap­
piness. These are the lofty principles which appear in one of the
most important documents in history, the Declaration of Independ­
ence of the United States of America. Four years ago, a dark shadow
was cast over this document when the highest tribunal in the land,
the Supreme Court, ruled that an unborn child in the womb is not
a person entitled to the right to life, and may be deprived of life by
the mother and her attending physician. The decision has thrown
America into a moral crisis.

Between 1967 and 1970, a number of states adopted liberalized
abortion laws. During 1971, 30 state legislatures considered repeal­
ing their restrictive statutes, and every state rejected such proposals.
lin 1972, Connecticut adopted a more restrictive law, and the New
York legislature repealed its liberal statute - and act which was
subsequently vetoed by Governor Rockefeller. Also in 1972, Michi-
Jlesse Helms is the Senior United States Senator from North Carolina. He is a Baptist
deacon and was recently honored with the Southern Baptist National Award for
Service to Mankind. His new book is When Free Men Shall Stand (Zondervan Books,
Grand Rapids, Mich. 1976).
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SENATOR JESSE HELMS

gan and North Dakota rejected liberalized abortion by wide margins
in popular referendums. Clearly, the American public had refused
to continue to accept liberalized abortion and perhaps had even
decided that the earlier acceptance of such laws had been premature.
However, in 1973, the Supreme Court removed consideration of the
issues involved in this national abortion debate from the states and
the public by its rulings in Roe v. Wade and Doe v. Bolton. Because
of the absolute position taken by the: Court in the Abortion Cases
and its rigid adherence to, and indeed expansion of, that position in
its subsequent opinions, it has become obvious that only a constitu­
tional amendment will restore legal protection to unborn children
in the United States. Furthermore, onlly the amendment process will
return the issue of abortion to the people for resolution through the
ratification procedure.

II. The Supreme Court Abortion Cases

In Roe v. Wade,! the Supreme Comt invalidated a Texas statute
which prohibited abortions except those necessary to save the life
of the mother. In its companion decision, Doe v. Bolton,2 the Court
similarly invalidated as too restrictive .a liberal Georgia statute based
upon the Model Penal Code of the American Law Institute. The
Georgia statute permitted abortion in circumstances where:

1) A continuation of the pregnancy would endanger the life of the preg­
nant woman or would seriously and permanently injure her health; or

2) The fetus would very likely be born with a grave, permanent, and ir­
. remediable mental or physical defect; or

3) The pregnancy resulted from forcible or statutory rape.

The Court ruled that the ability of the State to regulate abortion
depends upon the stage of pregnancy at which such action is taken.
During the first three months of pregnancy, a state may not inter­
fere with the abortion decision of the woman and her physician.
During the next three months the state may adopt regulations re­
garding the abortion procedure, but only in ways related to maternal
health. Only during the final three months of pregnancy may the
state regulate abortion except when such action would interfere with
the health of the mother. The Court then made such distinctions
meaningless, as a practical matter, by defining the health of the
mother to include her "psychological as well as physical well-being,"
and by further instructing that the medical judgment of the woman
and her physician be made in light of the physical, emotional, psy­
chological, familial, and age factors relevant to the well-being of
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the mother. In short, the Court's definition of "health" resulted in
abortion on demand being elevated to a constitutional right.

The Court based its decision on the recently articulated right of
privacy. In the majority opinion, Justice Blackmun wrote:

This right of privacy, whether it be founded in the Fourteenth Amend­
ment's concept of personal liberty and restrictions upon state action, as we
feel it is, or . . . in the Ninth Amendment's reservation of rights to the
people, is broad enough to encompass a woman's decision whether or not
to terminate her pregnancy.

However, aside from the issue of the woman's right to privacy, the
other constitutional issue raised in the Abortion Cases relates to the
life of the unborn child and its constitutional protection. In determin­
ing the constitutional standing of the unborn child, the Court laid
great emphasis upon the fact that "no case could be cited that holds
that a fetus is a person within the meaning of the Fourteenth
Amendment." It was further impressed by the use of the word
"person" in the Constitution, finding that "it has application only
postnatally" and by its view of prevailing abortion practices during
the 19th Century. One analysis of the Court's reasoning outlined its
holding and commented as follows:

Since the text of the Constitution itself does not define unborn as persons;
and since American anti-abortion laws were once less restrictive than they
became in the latter half of the nineteenth century; and since the courts
have not before clearly upheld Fourteenth Amendment rights for the un­
born - they do not have such right~.

Curious reasoning for the modern Supreme Court. Has it hesitated, in the
areas of civil rights, busing, apportionment and any number of others, to
find "rights" not explicitly mentioned in the Constitution; "rights" con­
sistently abridged by old laws; "rights" never before discovered by any
other court? The modern, activist Supreme Court has not hesitated to do
all these things.3

In part the Court reached its decision denying constitutional pro­
tection to the unborn upon its refusal to deal with the issue of the
biological humanity of the unborn child. The Court maintained that
"We need not resolve the difficult question of when life begins.
When those trained in the respective disciplines of medicine, philos­
ophy, and theology are unable to arrive at any consensus. . ." Doc­
tors, philosophers and theologians, however, are generally agreed
that "to be willing to kill what for all we know could be a person is
to be willing to kill it if it is a person."4 This is the essential con­
clusion of the Supreme Court's Abortion Cases and as such it fore­
shadows danger for other groups· of human beings whose "human­
ity" may at a future time be questioned by some advocates.

9



SENATOR JESSE HELMS

III. The New Liberty under the 14th Amendment

The Fourteenth Amendment states that, "No State shall deny any
person life, liberty, or property without due process of law." For
the past fifty years, the Supreme Court has been broadly interpreting
the word "liberty" contained in that amendment to include the lib­
erties guaranteed by the Bill of Rights. Through the so-called Doc­
trine of Incorporation, the Court has taken it upon itself to "incor­
porate" nearly all of the Bill of Rights into the word "liberty" of
the Due Process Clause of the Fourteenth Amendment. In this
manner, the Court has succeeded in nationalizing the Bill of Rights
so as to make its provisions applicabl~~ to the States.

What is disturbing about the doctrine of incorporation is that it
not only undermines Federalism and the grand design of the Bill of
Rights, but it also permits the Court, on its own authority, to inter­
pret the word liberty in any manner that it chooses. The Court has
advanced beyond the stage in interpn:ting the word liberty in light
of the liberties guaranteed by the Billl of Rights to the point where
it is now fabricating new liberties not contained in the Constitution.

In the Abortion Cases, seven Justices on the Court argued that
the word "liberty" in the Due Process Clause establishes a right of
privacy and that this includes the right to have an abortion. The
basis for this interpretation of the word liberty cannot be inferred
from the language of the Constitution. It cannot be inferred from
the legislative history of the Fourteenth Amendment. It cannot be
attributed to the social customs of the: American people. The abor­
tion decisions, as a Member of the Court itself declares, are simply
an exercise in "raw judicial power."

The justices themselves openly admitted that this new right of
privacy was a judicial creation. Justice Blackmun wrote "The Con­
stitution does not explicitly mention any right of privacy." Justice
Douglas stated that "There is no mention of privacy in our Bill of
Rights." Justice Stewart maintained "There is no constitutional
right of privacy, as such." In his diss1enting opinion, Justice White
states "The Court simply fashions and announces a new constitu­
tional right for pregnant mothers." Justice Rehnquist also dissented
saying, "I have difficulty in concluding, as the Court does, that the
right of 'privacy' is involved in this case . . . Nor in the 'privacy'
which the Court finds here even a distant relative of the freedom
from searches and seizures protected by the Fourth Amendment to
the Constitution which the Court has, referred to as embodying a
right to privacy."

10
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Many who support this type of judicial activism do so by main­
taining that the Constitution is a living document and that the
Court must be permitted to interpret it with the widest possible flexi­
bility. To this proposition I respond by agreeing with Senator Sam
Ervin that:

When they say the Constitution is a living document, they really mean that
the Constitution is dead, and that activist justices as its executors may dis­
pose of its remains as they please. I submit that if. the Constitution is,
indeed, a living document, its words are binding on those who pledge them­
selves by oath or affirmation to support it.5

One essential problem confronting an activist judiciary is when
to stop, once it is admitted that any activity can be viewed as a lib­
erty under the Fourteenth Amendment. Did the framers and ratifiers
of the Fourteenth Amendment intend to deny personhood to the un­
born? Such an interpretation flies in the face of the facts. There is
not an ounce of evidence to support such an interpretation. Indeed
the widespread adoption of State laws regulating and prohibiting
abortion and the later judicial interpretations of these statutes as
intending to protect the lives of unborn children suggest that the
framers of the Fourteenth Amendment felt that the provisions of
that Amendment were consistent with such legislation.

The Roe v. Wade and Doe v. Bolton decisions are not the first
time in American legal history that a Supreme Court ruling opposed
the social and moral customs of a majority in American society. It
was .little more than a century ago that the Supreme Court handed
down the decision of Dred Scott v. Sandford. 6 Arrogating to itself
the awesome power of deciding who is a person in our society, the
Court ruled that the free descendants of slaves could never be citi­
zens and that slaves were not even persons under the law.

Not every Member of the Court accepted this legal fiction; and
Justice Benjamin Curtis deeply resented the attempt by the Court
to impose an interpretation of the Constitution that was derived
from non-legal considerations. He stated that:

Political reasons have not the requisite certainty to afford rules of judicial
interpretation. They are different in the same men at different times . . .
we are under the government of individual men, who for the time being
have power to deduce what the Constitution is, according to their own
views of what it ought to mean.

After much bloodshed and death, the Dred Scott case was finally
reversed by the Fourteenth Amendment. No one would have
dreamed in 1868 that the life and liberty guaranteed to all persons
by the Due Process Clause of the Fourteenth Amendment meant

11
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the right to have an abortion. Similarly, no one would have imagined
that an Amendment designed to protect an oppressed minority in
1868 would be used in 1973 to remove another minority from the
protection of the law.

Professor Joseph Witherspoon has observed that the intended
reach of the Thirteenth and Fourteenth Amendments would include
the unborn child.

The legislative history of these two amendments fully demonstrates that
the central purpose of their framers was, indeed, to protect every class of
human beings, including unborn children, with respect to their rights to
life, liberty, and the pursuit of happiness. They intended to establish a
definition or concept of human being:, based upon biological reality and
common sense or scientific truth. In thdr view, whoever is a human being
in fact is a human being or person in law protected by these two amend­
ments. The concept of person used in Ithe Due Process and Equal Protec­
tion Clauses and the concept of human being embodied implicity in the
Thirteenth Amendment were precisely chosen or focused upon by these
framers for· the purpose of establishing this definition of the concept of
person or human being, the two terms being thereafter wholly interchange­
able with each other. It was their purpose by this definition to take away
the power that had been exercised by ll~gislatures, courts, chief executives,
and administrative agencies in the past of treating or defining as a non­
human being one who is a human bdng in fact or reality and by this
sophisticated technique of legal devaluation divesting that human being of
legislative and constitutional protections designed for human beings. 7

Clearly the intent of these amendments is to protect those who are
human beings in reality against the attempts to define away their
personhood through legal abstraction or other techniques. The legis­
lators who adopted these amendments had uncontradicted evidence
before them that the fetus was indeed a human being. In 1868, the
very year in which the Fourteenth Amendment was submitted to the
states for ratification, Dr. Horatio Storer wrote in his book, Criminal
A bortion, that:

Physicians have now arrived at the unanimous opinion, that the foetus is
alive from the very moment of conc(:lPtion . . . The willful killing of a
human being, at any stage of its existence, is murder ... Abortion is, in
reality, a crime against the infant, its mother, the family circle, and so­
ciety.s

Moreover, the Abortion Cases are: not only a subversion of the
Constitution, they are also a subversion of our democratic system of
government. They.represent the Court's disregard for the customs
of the American people and its willingness to impose its own view
of wise social policy upon the people of this country, the states, and
even the Congress. Abortion is not a social custom of the American

12
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people, nor has it ever been. The right to an abortion has never
been held to be contained within the concept of ordered liberty im­
plicit in the American tradition of justice.

IV. The Radicalism of the Abortion Decisions and
Their Aftermath

Justice Byron White, in his dissent against the abortion decisions,
described the Court's action as "raw judicial power." An analysis
of the firmly established precedents overturned and the method used
by the Court in accomplishing this end makes clear the full force
of Justice White's statement. The sweeping language of the abortion
decisions means that human life has less protection in the United
States today than in any country in the Western World.9

Western man has opposed abortion as far back as 1728 B.C., when
the Code of Hammurabi was promulgated. 10 The Oath of Hippoc­
rites, which we trace to ancient Greece, requires the doctor who is
entering the practice of medicine to swear that, "I will not give to
a woman a pessary to produce abortion."Il The Mosaic Law of the
Old Testament exacts a severe punishment for someone who injures
a pregnant woman and causes her to lose her child. 12 The contempo­
rary writings of the early Christian communities, such as The Teach­
ing of the Twelve Apostles, states that "You shall not slay the child
by abortions. You shall not kill what is generated." Early Christian
writers such as Clement of Alexandria, Tertullian, Cyprian, John
Chrysostom, Jerome, and Augustine all condemned abortion. 13

Although historically there has not always been universal agree­
ment regarding the necessity to protect unborn human life from
abortion, there has definitely been an emerging moral imperative
to do so beginning with the codes of Hammurabi, Moses and Hip­
pocrites. True, the Greco-Roman world was not unfamiliar with
abortion. But neither was it unfamiliar with slavery, infanticide,
torture, tyranny, and other similar perversions of human nature.
With the emergence of the Judeo-Christian view of the nature, value
and equality of each person, society strongly embraced the notion
that the unborn person in the womb must be protected. Professor
John Noonan, in his comprehensive analysis of the history of abor­
tion describes this attempt to protect unborn human life as "an
almost absolute value in history."14 It is not an exaggeration to view
the historical development of society's treatment of abortion as one
towards greater protection of the child as society's understanding of
medicine and biology as well as its regard for the value and equality
of each individual increased.

13
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Significant contemporary moral theologians continue this tradi­
tion of opposition to abortion. For example, Karl Barth in his
Church Dogmatics for the Evangelical Church writes:

The unborn child is from the very first a child. It is still developing and
has no independent life. But it is a man and not a thing, not a mere part of
the mother's body... He who destroys germinating life kills a manY'

And Rev. Dietrich Bonhoeffer defended the sanctity of human life
amidst the turmoil of Nazi Germany in his book Ethics:

Destruction of the embryo in the mother's womb is a violation of the right
to live which God has bestowed upon this nascent life. To raise the ques­
tion whether we are here concerned already with a human being or not is
merely to confuse the issue. The simple fact is that God certainly intended
to create a human being and that this nascent human being has been delib­
erately deprived of his life. And that is nothing but murder.16

'Justice Blackmun, in his opinion, analyzed English common law
and statutory law as well as American case law and statutory law.
Detailed and comprehensive critiques of Mr. Justice Blackmun's
reading of history have been made by many constitutional scholars
and I do not intend to repeat them at length here. The underlining
thrust of the Court's argument is that abortion was a right in Eng­
land beginning with the 14th CentulJry and in America during the
19th Century and as such is so fundamentally established by social
and legal custom as to be somehow contained in the Constitution.
After a lengthy examination of the Court's reasoning, Robert Des­
tro, writing in the California Law Review, states that abortion "was
never aright recognized by the common law, it cannot be con­
sidered to be a Ninth Amendment right retained by the people. The
newly created right to procure an abortion is the creature of the
substantive due process arguments and erroneous interpretations of
history relied upon by the Court in Roe; it is not a right which may
be characterized as 'so rooted in the traditions and conscience of
our people to be ranked as fundamental.' "17 Elsewhere, Mr. Destro
writes"... the cases do not support the Court's interpretation. The
Court's uncritical acceptance of an advocate's interpretation of the
common law only served to confuse the issues and to rest an
important constitutional holding on an erroneous historical
foundation."18

Early American Statutes

The first modern statute in Anglo-American law prohibiting
abortion was the English Act of 1803.19 The first American statutes
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against abortion appeared in the early 19th Century: Alabama,
1841; Arkansas, 1838; Connecticut, 1821; Illinois, 1827; Indiana,
1835; Iowa, 1839; the Kingdom of Hawaii, 1850; Maine, 1840;
Massachusetts, 1845; New Hampshire, 1848; New York, 1828;
Vermont, 1846; Virginia, 1848. By the end of the 19th Century,
almost every state had adopted statutes regulating abortion. Al­
though it was alleged by Justice Blackmun in his opinion in Wade
that the primary reason for such regulation was the protection of
the mother, a close examination leads one to agree with Professor
Robert Byrn "that a major purpose (of these statutes) was the pro­
tection of unborn children without regard to age."19 Among these
early statutes, the one adopted by Colorado was not untypical. In
1872, the Supreme Court of Colorado held that its abortion statute
was "intended specially to protect the mother and her unborn child
from operations calculated and directed to the destruction of the one
and the inevitable injury of the other."20

Many of these early statutes were adopted as a result of the re­
form activity of medical societies eager to see the law reflect medical
knowledge concerning the unborn child. In 1859, the American
Medical Association spoke out against abortion as the "unwarrant­
able destruction of human life." In 1867, the New York Medical
Society condemned abortion as "murder" regardless of the stage of
gestation when the operation was performed.21

On January 22, 1973, the people of all 50 states had statutes in
force that regulated abortion. All of them, either in whole or in
part, have suddenly become violations of the Constitution. A de­
cision of the Court declaring an end to freedom of the press or the
free election of the people's representatives would have as much
basis in our legal heritage as the abortion decisions.

Some of the most notable constitutional scholars of the country
have expressed shock and dismay regarding the reasoning employed
by the Court in the abortion decisions. Professor John Noonan of
the University of California, Berkeley, has stated that "Nothing in
long-established precedent, nothing in the traditions of our people,
nothing in history justified the majority's interpretation of liberty."22
John Hart Ely, Professor of Constitutional Law at the Harvard Law
School, has declared that Roe v. Wade is a "very bad decision ...
It is bad because it is bad constitutional law, or rather because it is
not constitutional law and gives almost no sense of an obligation to
try to be.,,23 Professor Harry Wellington, Phelps Professor of Law at
the Yale Law School, rightly insists that the Supreme Court had "no
such mandate" from the Constitution to establish this peculiar "con-
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cept of liberty in the Fourteenth Amendment."24 Professor Charles
Rice of the Notre Dame Law School has stated that Roe v. Wade is
"the most outrageous decision ever handed down by the Court in
its entire history."25 Professor Robert Byrn of the Fordham Uni­
versity Law School is of the view that the Court's decision was
premised on "multiple and profound misapprehensions of law and
history."26 And Professor Archibaldl Cox of the Harvard Law School
finds that the Court failed "to lift the ruling above the level of a
political judgment.,,27 Professor Joseph Witherspoon of the Univer­
sity of Texas Law School has stated that the Abortion Cases "are
unquestionably the most erroneous decisions in the history of con­
stitutional adjudication by the Supreme Court.,,28

Danforth Case A Blow to Families

The Abortion Cases have also had a profound and radical in­
fluence upon decisions of the federal and state courts in such areas
as the marital relationship, parental rights, state and local public
welfare programs, and the Congressional appropriation power.

In Planned Parenthood of Missouri v. Danforth,29 the Supreme
Court recently struck down as unconstitutional a Missouri law which
required that the consent of the husband be obtained before his wife
could undergo an abortion unless the operation was necessary to
save her life and that the consent of an unmarried minor's parents
be obtained before she could receive an abortion. The Court made
clear that it considered Danforth "a logical and anticipated corol­
lary to Roe v. Wade and Doe v. Bolton."

In deciding that the State may not constitutionally require the
consent of the spouse or a parent as a legal condition for obtaining
an abortion, the Court in effect rul(~d that the right of the mother to
abort her child is superior to that of the child's right to life, the
right of the father to protect his child and that of the State to protect
human life. Indeed, the decision in Danforth would suggest that the
right of the woman to take the life of her unborn child through abor­
tion is a constitutionally superior right to any other interest or com­
bination of interests. Professor Francis Canavan summarized the
Court's holding as follows;

The only admissible object of public policy, in the Court's jurisprudence,
is protection of the mother's untrammeled right to decide on the life or
death of her child. The law may show no bias in favor of life, even if the
male parent wants to preserve it, but must zealously safeguard the female
parent's right to kill it. But this legal indifference is a specious neutrality:
a legal system that refuses to have:" or is not allowed to' have, a bias in
favor of life winds up with a bias against it.30
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The Court's decision, however, reached beyond the issue of abor­
tion and signaled a radical departure from traditional notions re­
garding the nature of the family. It marked the beginning of what
could become a grave assault upon existing legal protection of mar­
riage and the family.

The family as an independent institution within society, which in
the past the State has sought to protect, simply was ignored by the
Court in dealing with an issue which could only have a dramatic
effect upon that relationship. In the Court's view, "nothing was in­
volved but a conflict between individuals: wife v. husband, unmar­
ried minor v. parent."3l Citing Eisenstadt v. Baird, the Court stated
that:

... the marital couple is not an independent entity with a mind and heart of
its own, but an association of two individuals each with a separate intel­
lectual and emotional makeup. If the right of privacy means anything, it is
the right of the individual, married or single, to be free from unwarranted
governmental intrusion into matters so fundamentally affecting a person
as the decision whether to bear or beget a child.

This new constitutional standard leaves great doubt as to the con­
stitutionality of much of the existing state regulation designed for
the protection of the family. Indeed it is not unreasonable after Dan­
forth to wonder whether the family does have continued legal ex­
istence, at least in those situations where an individual's action is
sought to be limited to preserve the family unit. The treatment of
marriage by the Court reflects a philosophy on the part of the Jus­
tices which views society as fundamentally atomistic. The radical
autonomy and individualism of each citizen has displaced every
other social institution except the power of the State.

The Court's opinion in Danforth, however, leaves unclear whether
the right of the mother to bear her child is of equal superiority to
her right of abortion. By substantially weakening the right of those
who have traditionally protected the right to life in society, the
Court's decision in Danforth when viewed in light of its prior hold­
ing on the abortion issue amounts to a questionable victory for in­
dividualliberty. In Roe v. Wade, Justice Blackmun wrote:

... appellants and some amici argue that the woman's right is absolute and
that she is entitled to terminate her pregnancy at whatever time, in what­
ever way, and for whatever reason she alone chooses. With this we do not
agree . . . In fact, it is not clear to us that the claim asserted by some
amici that one has an unlimited right to do with one's body as one pleases
bears a close relationship to the right of privacy previously articulated in
the Court's decision. The Court has refused to recognize an unlimited right
to this kind in the past. .. Buck v. Bell, 272 U.S. 200 (1927).
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The case relied upon by the Court in maintaining that the indi­
vidual's freedom to control her own body is not an absolute right
involved a young girl named Carrie Buck whom the state required
to be sterilized under a law requiring the mandatory sterilization of
mentally defective persons. The Supreme Court ruled that the state
could require the girl's sterilization while Justice Oliver Wendell
Holmes observed. that in her family's situation "three generations of
imbeciles are enough." The Court's reliance upon Buck surprised
many constitutional scholars who thought that the opinion's viability
as constitutional principle had long ago ended. This revival of the
constitutionality of a state's use of cOte:rcive methods of birth control
to implement a eugenics policy and reduce its public welfare ex­
penditures perhaps foreshadows increased attempts by the State to
mandate population controls.

The Court's opinion in Danforth results in the contradictory situa­
tion where the husband's objection to his wife's intended abortion is
of no legal significance due to the current constitutional holding
that the husband does not possess an interest in his unborn child
and the child does not possess a right to life. Yet, in the situation
where the husband does not agree with his wife's refusal to permit a
blood transfusion to save the unborn child's life, he may petition
the court to order such a transfusion on the basis of his interest in
the child and supposedly also on the child's right to life.

Federal Courts Claim Appropriation Power

The right of the State to limit payments under its medicaid pro­
gram to medically necessary abortions was not at issue in the Roe v.
Wade and Doe v. Bolton cases. However, since those cases were de­
cided, certain lower federal courts have held that such restrictions
are unlawful. 32 These courts have in part held that the equal pro­
teoction clause of the Fourteenth Amendment requires states which
participate in the Medicaid program to pay for abortions that are
not medically necessary. The basis OlE the courts' rulings is that the
state violates the equal protection clause by discriminatorily dividing
pregnant women into two classes and then treating each class dif­
ferently. The decisions rest upon a decision by the court that there is
no difference between the state's financing medically necessary pro­
cedures and financing those which an~ elective and nontherapeutic.
The courts' decisions amount to a determination that if any medical
assistance for pregnancy is to be paid, then all medical assistance ­
even that which is not necessary - must also be paid. These decisions
rest on a misapplication of the equal protection clause. That consti-
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tutional principle does not require that people in different situations
be treated similarly. Treating welfare recipients who require medi­
cal assistance differently than those who want unnecessary treat­
ment does not amount to a violation of the equal protection of the
laws. These cases deal with two broad groups of patients: those who
require medical treatment and those who simply request treatment
that is not medically necessary. The women seeking abortions form
small segments of each group; and the State action in denying medi­
cal treatment for nontherapeutic abortions is a result of a policy
determination which applies equally to all recipients, including those
requesting cosmetic surgery. Three of thoSe cases are currently pend­
ing before the Supreme Court for a final determination of this issue.33

During 1976, the Congress adopted a limitation on the use of
federal funds to pay for the performance of abortions under public
welfare programs financed through the Department of Labor and the
Department of Health, Education, and Welfare Appropriations Act.
This limitation known as the Hyde Amendment resulted from a
compromise of the proposal originally submitted by Representative
Henry Hyde and stated that:

None of the funds contained in this Act shall be used to perform abortions
except where the life of the mother would be endangered if the fetus were
carried to term. 34

Immediately upon the Hyde Amendment becoming law, an in­
junction was sought and granted in federal district court prohibiting
its enforcement. Although suits seeking to enjoin the Hyde Amend­
ment were filed in three federal district courts, only one granted a
preliminary injunction barring enforcement of the limitation.35

Judge Dooling of the United States District Court for the Eastern
District of New York entered an order enjoining the application of
the Hyde Amendment and mandated the expenditure of federal
matching Medicaid funds for non-medically necessary abortions just
as before the enactment of the Hyde Amendment.36 Judge Dooling
ruled that the Hyde Amendment amounted to an unconstitutional
denial of the equal protection of the laws to women seeking elective
abortions. Although his memorandum accompanying the injunction
order was less than clear in specifically anchoring the decision to
constitutional principle and Supreme Court holdings, Judge Dooling
did cite the prior decision of his court Klein v. Nassau County Medi­
cal Center,37 in which he took part. There, the New York State Com­
missioner of Social Services ruled that "elective abortions not medi­
cally indicated" were not to be covered through New York's welfare
program covered by Medicaid. In Klein, the federal district court
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ruled that such a restriction was unconstitutional. This reliance upon
Klein signified a confusion of the regulatory action of a state com­
missioner with an appropriation of Congress. The Hyde Amendment
was incorporated into a one year appropriations measure. It did not
adjudicate, nor did it regulate. It did not prohibit any act or activity.
It simply refused to appropriate money to be used for a specific pur­
pose. To equate the appropriation power of Congress with an ad­
ministrative agency's regulation is to brush away the central issue
presented by the case.

Senator James Buckley, Representative Henry Hyde and I inter­
vened as parties to the New York suit on the grounds that as Mem­
bers of Congress who voted for this limitation, we sought to protect
this legislation from judicial nullification and to protect our interests
as citizen-taxpayers. Like the Department of Justice, representing
the Department of Health, Education, and Welfare, we argued es­
sentially that the plaintiffs did not have standing to bring the suit
since they could not show that the state welfare program would dis­
continue financing the performance of nontherapeutic abortfuns in
the absence of federal reimbursement. Specifically, the State of New
York was already under a federal court order to provide such fund­
ing whether or not federal funds wl~re available. However, we en­
tered the case to put forward the independent argument that Article
I, Section 9, Clause 7 of the Constitution grants to Congress the
exclusive power of appropriation and that a judicial invalidation
of the Hyde Amendment would amount to a judicial appropriation of
funds in violation of the Constitution. Such an order could only
amount to an unlawful attempt to appropriate funds from the Treas­
ury which could not be sustained. \Ve argued that in adopting the
Hyde Amendment, "Congress made one inescapable fact absolutely
clear: It was not appropriating, it refused to appropriate, any federal
funds for elective abortions. In brief:, there has not been, and there
is not now, any appropriation for the period October 1, 1976
through September 30, 1977, or funds for elective, non-medically
dictated abortions. It is beyond the competence of any court, state
or federal, to sit in judgment respecting the wisdom of Congress
when Congress refuses to make appropriations. "38

It was also evident to us that if ,Bl federal court could judicially
appropriate money to subsidize a 'vvoman's right to have a non­
therapeutic abortion, then the federal judiciary would soon be asked
to require that other constitutional rights also be subsidized by the
Federal Government. A decision invalidating the Hyde Amendment
could only open the door to a radically new function for the federal

20



THE HUMAN LIFE REVIEW

judiciary and, as such, would constitute a substantial injury to the
authority of Congress and the separation of powers doctrine.

A New Abortion Mentality

Recently, the impact of these court decisions was brought sharply
into focus by a report by the District of Columbia that abortions
among residents during 1975 in that city for the first time exceeded
births.39 And that approximately 85% of those abortions were per­
formed at government expense through either the city's free public
hospital or the Medicaid program. Dr. Louis Hellman of the De­
partment of Health, Education, and Welfare has estimated that the
Department is currently financing between 250,000 and 300,000
abortions annually at a cost of $45 to $50 million.40 Elsewhere, it
has been estimated that about 275,000 unmarried teenagers ob­
tained abortions during 1974, many of which were financed through
the Medicaid program.41 The Center for Disease Control in Atlanta
reports that the national abortion ratio increased from 6.3 per 1,000
live births in 1969 to 241.6 in 1974, the latest year for which na­
tional figures are available.42

One major consequence of the Abortion Cases is that the prac­
tice of abortion has shifted from one used essentially as a last resort,
in the so-called hard cases, to a primary means of family planning.
][n fact, certain studies indicate that abortion on demand will replace
other methods of family planning. For example, a study of the abor­
tion trends at Harlem Hospital Center in New York City by members
of its own Obstetrics and Gynecology Department found that in the
years 1962 throught 1969, the number of abortions declined from
1,581 in 1962 to only 507 in 1969, the year before the implementa­
tion of the liberalized New York abortion statute. During the same
time period, the number of family planning visits made by residents
of the area increased from none in 1962 to 15,982 in 1969. The
study itself concluded that "as family planning services expanded
in our hospital and area, the number and severity of abortion cases
declined significantly."43 Another study of abortion in Hawaii, the
first state to adopt abortion on demand, found that most of the
women obtaining abortions under the new statute "were using it as
a primary means of birth control, rather than as a backup to failed
birth control."44 This dramatic upsurge in the number of abortions
indicates the emergence of a new abortion mentality. Elsewhere, it
has been suggested that this "abortion mentality is a dangerous com­
municable disease - one that spreads throughout a country once
the abortion laws have been liberalized."45 The symptoms of this
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social disorder consist of a swift increase in the abortion rate, the
acceptance of abortion as a commonplace medical procedure of no
more gravity than other means of family planning, and finally the
subsequent decline in respect for human life. This new abortion epi­
demic is nothing less than "a revolution against the judgment of
generations."46

Professor John Noonan has outlined the principal consequences
of the Abortion Cases as follows:

First, the subversion of the structure, of the family is that a father now
has no protectable legal interest in his unborn offspring; second, the man­
dated public funding of abortion; so ill is unlikely that a national health
bill can be enacted, which constitutionally excludes abortion from the surgi­
cal services to be federally financed; and third, and worst of all, the un­
making of human beings, the acceptance of the principle that the law can
say who is not a human being. All of our constitutional liberties are noth­
ing if we can be defined out of the human species.47

V. A Constitutional Amendment is Necessary

Congress can respond to the abortion cases in one of three ways.
Article III, Section 2, of the Constitution authorizes Congress to
regulate the jurisdiction of all Federal courts, including the Supreme
Court. By ordinary legislative actioltl, Congress could, therefore,
withdraw Federal jurisdiction in all cases involving abortion statutes
and allow State supreme courts to be/the courts of final jurisdiction.
However, this would only provide al]~-incomplete remedy, since all
prior federal court decisions would remain in force as precedent; and
some state courts could be expected to adopt the reasoning of the
Supreme Court in its abortion decisions and, therefore, thwart the
primary reason for withdrawing Federal jurisdiction. Still, this pro­
posal should be seriously considered as a practical first step toward
protecting human life.

Congress also has the power to enforce the Fourteenth Amend­
ment by appropriate legislation. The suggestion has been made that
Congress should, therefore, reverse the abortion decisions simply by
enacting a statute defining the word "person" in the Fourteenth
Amendment to include the child in the womb. Again, this would be
only a partial remedy and would possibly be subject to judicial veto.
The Supreme Court, for example, might rule that such a statute was
unconstitutional on the theory that .a child in the womb was in­
herently incapable of personhood unGler the Fourteenth Amendment.

For these reasons, a constitutional remedy through the amend-
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ment process is the only course of action to provide the fullest pro­
tection of human life. H is a more difficult and time-consuming
method of redress, but it has the virtue of ending all doubt about the
constitutional issues of personhood and abortion. H would allow the
American people to declare for themselves their opposition to the
widespread practice of abortion, and their dedication to the prin­
ciples of "life, liberty, and the pursuit of happiness."

JFollowing our Bicentennial Celebrations, nothing would be more
appropriate than a Twenty-Seventh Amendment to our Constitution
declaring our allegiance to the ideal of the sanctity of human life
promulgated two hundred years ago in our Declaration of Inde­
pendence.

VI. Which Amendment is Necessary?

A constitutional amendment must be worded, like the Constitu­
tion itself, in terms of general principles. It is not a criminal code
and should not be drafted in the detailed language of such a code in
anticipation of every possible evasion or situation.

With this consideration in mind, I have proposed a constitutional
amendment, Senate Joint Resolution Number 6, which provides as
follows:

Section 1. With respect to the right to life guaranteed in this Constitution,
every human being, subject to the jurisdiction of the United
States, or of any State, shall be deemed, from the moment of
fertilization, to be a person and entitled to the right to life.

Section 2. Congress and the several States shall have concurrent power to
enforce this article by appropriate legislation.48

A number of other proposed constitutional amendments attempt­
ing to restore the right to life have been offered to remedy the Su­
preme Court Abortion Decisions. JI, myself, offered amendments dur­
ing the 93rd and 94th Congresses. Since then, the Senate
Subcommittee on Constitutional Amendments and the House Sub­
committee on Civil and Constitutional Rights have held extensive
hearings on many aspects of this complicated problem. Jl: testified
before the Senate Subcommittee and spoke out on several occasions
indicating that JI was putting forth my amendments to stimulate dis­
cussion and criticism, and that they were not necessarily final drafts.
After much reflection upon the differing criticisms that were brought
out against the wording of my original proposal and against that of
other amendments submitted, ]( am now persuaded that this amend-
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ment is a great improvement over every other proposal that has been
considered. I firmly believe that it is an amendment which all Am­
ericans can unite behind in the common effort to end the destruction
of innocent human life in the United States.

Today the primary threat to the absolute sanctity of human life is
abortion. However, one should not expect that by the time the long
process of ratification is completed, abortion will remain the central
threat to the sanctity of human life. It is very possible that besides
abortion, euthanasia, eugenics, human experimentation, and other
problems resulting from future scientific developments will equal or
surpass abortion as a threat to human life. Therefore, it is necessary
that whatever amendment is adopted be one that protects human
life in the most complete sense and not one limited exclusively to
the problem of abortion.

It has been suggested that a constitutional amendment which re­
moves federal court jurisdiction from the issue of abortion and al­
lows the states to be the final arbitl=:r on the subject is the most
desirable resolution of the abortion controversy. Such a proposal is
deficient in several aspects. Essentially, such an amendment will not
answer the central issue of the abortion debate - are we as a nation
going to legally protect unborn human life? The so-called States'
Rights Amendment establishes as a constitutional principle that the
intentional destruction of innocent human life is legally proper since
it would permit the adoption of state statutes consistent with the
Supreme Court decisions. This is not a compromise of the pro-life
and pro-abortion positions. It is in fact the adoption of the pro­
abortion position. Secondly, such an amendment is not broad enough
to include other problems concerning the value of human life in
American society which may indeed surpass abortion by the time
such an amendment is ratified.

On the surface, it would appear to be an attractive and easy solu­
tion to turn this problem back to the States. Yet, it is simply wrong
in principle to subject the right to life of innocent human beings to
the variant determinations of different legislatures. The right of in­
nocent life is inviolable. And it is indivisible. Moreover, the situation
today is not the same situation as before the Supreme Court acted.
Despite the due process and equal protection clauses of the 14th
Amendment - which would seem on their face to protect the lives
of all persons - the Court attacked the rights of the unborn by nar­
rowly defining "person." The States' Rights Amendment does not
disturb the Supreme Court's decree that the unborn child is a non­
person. Since the States' Rights Amendment does not overrule the
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Supreme Court rationale that the child in the womb is a nonperson,
there is nothing in such an amendment to prohibit a State court from
adopting the reasoning of the Supreme Court to reach the same con­
clusion. It is likely that a State court would consider itself at least
implicitly bound by that Supreme Court interpretation of what due
process means. The State court, therefore, would conclude that the
child in the womb is a nonperson under the due process clause of
the State constitution, just as he is now a nonperson under the 14th
Amendment. Since the unborn child is a nonperson, the State court
might very well conclude that a State law restricting abortion would
infringe the mother's right of privacy and would therefore be invalid
as a violation of the due process clause of the State constitution.

Furthermore, it can be argued that State supreme courts are under
an obligation to enforce the United States Constitution and the prin­
ciples of constitutional law articulated by the Supreme Court. Ar­
ticle VI, Clause 2 of the Constitution states that:

This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound thereby; any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.

The Supremacy Clause mandates that state courts follow not only
the Constitution, but its meaning as interpreted by the U. S. Supreme
Court.49 Often state courts have even determined that they are bound
by the decisions of lower federal courts as well.50 Even when a state
court rules that it need not follow the ruling of a federal court, it
may still give such opinions some consideration as legal authority.
Often federal court rulings will be found "persuasive and entitled to
great weight."51

Since a States' Rights Amendment would have no effect upon
prior decisions of the Supreme Court and federal judiciary, the rules
outlined in Roe v. Wade and Doe v. Bolton would be binding under
the Supremacy Clause upon state courts. Although the state court of
highest jurisdiction would be the final arbiter of this matter and ap­
peal could not be taken to the U. S. Supreme Court, a state court
would still be under compelling pressure to abide by the rulings in
the Roe and Doe decisions.

Those who favor abortion would have every reason to support the
States' Rights amendment. Those who believe that the killing of the
unborn is incompatible with our constitutional freedoms would be
bitterly disappointed if the amendment became law. By failing to
overturn the truncated definition of person set up in Wade, such an
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amendment would leave the Supreme Court's doctrine permanently
engrafted in our constitutional law, with its implications against the
lives of the unborn, the aged, and the incapacitated.

No decision of the Supreme Court since the Dred Scott case has
so profoundly affected American society as have the Abortion Cases.
And just as American society refused to exist as half slave and half
free, it will not accept the position that it exist where the sanctity of
human life is protected in some states and threatened in others. The
American people will not accept a second Missouri Compromise in
regard to the right to life.

VII. Personhood

The essential purpose of any human life amendment is to insure
that all human beings enjoy the prote:ction of the right to life. This
can be accomplished by establishing the principle that all human
beings are considered "persons" with respect to the right of life un­
der the protective Due Process Clause of the Fifth and Fourteenth
Amendments.

The Supreme Court itself directs us to this point in Roe v. Wade
where the Court states:

The appellee and certain amici argue that the fetus is a "person" within
the language and meaning of the Fourteenth Amendment. In support of
this they outline at length and in detail the well-known facts of fetal de­
velopment. If this suggestion of personhood is established, the appellant's
case, of course, collapses, for the fetus' right to life is then guaranteed
specifically by the amendment.

If personhood is established by a constitutional amendment, then
the Supreme Court itself admits that the right to life of the unborn
child will be protected.

It is important that the beginning oje life, and therefore the begin­
ning of the constitutional protection of that life, be defined with pre­
cision and clarity by any proposed am(mdment. Our scientific knowl­
edge today is sufficient to provide such a definition. To be consistent
with that knowledge, the amendment language must not be so loose
or general that the way is opened for arguments that the period of
protected life should be shortened for the sake of convenience. On
the other hand, it is not necessary to encumber the unborn child with
all of the constitutional rights of an adult. The Human Life Amend­
ment's essential intended purpose is limited to the right to life.

The substance of my amendment is that it makes the unborn child
a person only "with respect to the r:lght of life guaranteed in this
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constitution." Thus, only the right to life becomes a constitutional
right. Other rights could be assigned to the unborn by legislation or
judicial interpretation, as seen by the large body of law on inherit­
ance and tort claims. But such laws are not mandated by my amend­
ment. The amendment would allow for the further development of
laws consistent with pre-Wade judicial thinking. For example, Dean
William Prosser summarized the tort law regarding the unborn child's
right to recover for an injury sustained before birth as follows:

So far as duty is concerned, if existence at the time is necessary, medical
authority has recognized long since that the child is in existence from the
moment of conception, and for many purposes its existence. is recognized
by the law. . . So far as causation is concerned, there will certainly be
cases in which there are difficulties of proof, but they are no more fre­
quent, and the difficulties are no greater, than as to many other medical
problems. All writers who have discussed the problem have joined in con­
demning the old rule, in maintaining that the unborn child in the path of
an automobile is as much a person in the street as the mother, and in urg­
ing that recovery should be allowed upon proper proof.52

At the same time, it is clear that an unborn child under my
amendment would not be subject to census, registration, passports,
taxation, and other such requirements imposed upon residents of the
United States. Our laws take notice of the age of citizens and make
reasonable distinctions based upon such considerations. For ex­
ample, broad distinction is made between adults and minors; and
even minors are subdivided according to mental responsibility. Yet,
all enjoy the fundamental right to life which is just as reasonably
accorded to the born and the not yet born.

VIII. When Human Life Begins

My amendment clearly states that life begins at the moment of
fertilization. The word "fertilization" has been specifically employed
because it is more precise than the word "conception," which in
common parlance is often used interchangeably. "Conception," how­
ever, is a word whose use and associations antedate our scientific
knowledge. In certain pro-abortion circles, an effort has been made
to equate conception with implantation. The Supreme Court itself
referred sympathetically in the abortion cases to "new embryological
data that purport to indicate that conception is a 'process' over time,
rather than an event." To stop early as well as late abortions, the
amendment's protection must apply from the moment of fertilization.
It is true, of course, that many fertilized ova are never implanted.
But rather than suggesting that "implantation" be adopted as the
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constitutional standard, this fact is merely evidence of the reality
that a human being can die at any time in his life span.

In seeking to protect human life, the amendment language must
relate to our present scientific knowledlge. Although the amendment's
protection is in part dependent upon the accepted findings of science,
the determination of when human hfe should be constitutionally
protected cannot be left to depend totally upon a scientific judgment.
In arriving at the determination of when human life should be legally
safeguarded, the word "fertilization" is the most scientific and un­
ambiguous one that can be employed while still maintaining the
greatest legal protection. The biological evidence clearly establishes
that the fertilization of the egg is the: beginning of human develop­
ment. Gideon Dodds writes in his textbook, The Essentials of Human
Embryology, that the "fertilized egg iis the beginning of a new indi­
viduaL,,53 Jan Langman states in his book, Medical Embryology,
that "the development of a human being begins with fertilization."54
The fertilized ovum is genetically complete and independent of the
mother. Professor Jerome Lejeune observes in Ethical Issues in
Human Genetics that "if a fertilized egg is not by itself a full human
being, it could never become a man, because something would have
to be added to it, and we know that does not happen."05 The human
life that begins at fertilization is a continuum, unbroken at any point
by radical change. William James Hamilton states in his textbook,
Human Embryology, that "there an: no essential differences be­
tween prenatal and postnatal development; the former is more rapid
and results in more striking changes jin shape and proportions; but
in both, the basic mechanisms are ve;ry similar if not identicaL"56

The word "moment" in the amendment makes it clear that a given
point in time is legally established. Ii[ the language of the amend­
ment should allow for a "process of development" standard, then an
interpretation of that language could set any point in that process,
such as implantation, "viability," or even birth, as the point at which
the protection of life begins. Indeed a court implementing that lan­
guage would be forced to judicially determine at what stage in the
process of development legal protection would be granted. It is
simply not enough to protect each person at every state of his bio­
logical development unless we know with certainty at what stage
human development begins.

IX. Abortion to Save the Life of the Mother

Once the principle of the primacy of life of every human being
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has been established, the problem will arise of the so-called hard
cases in which pregnancy places the life of the mother in danger.
Today, such cases exist as medical rarities. Although convincing
evidence indicates that abortion is no longer medically required in
these cases, it would be unfortunate to amend the Constitution in
such a way that a doctor attempting to care for his patients is placed
in legal jeopardy. It would also be unfortunate to amend the Con­
stitution in such a way that an exception clause to provide for these
hard cases would allow widespread abuse under the cover of law.
The resolution of this problem has been a principal aim of my
amendment.

My amendment contains no specific exception clause because such
a clause is not necessary. As the amendment is presently drafted, the
difficult cases can be handled under traditional concepts of due proc­
ess and equal protection of the laws.

State criminal laws have long recognized the legal principles of
self-defense and necessity or choice-of-evils without their specific in­
corporation into the Constitution. Certainly, they form a part of the
American legal tradition which predates the Constitution itself. At
times these doctrines have been held to be contained within the due
process clause of the Constitution; but the silence of the Constitution
on these principles has not detracted from their vitality. There is no
reason to suppose that a similar resolution of the propriety of pro­
cedures to save the life of the mother would not be developed by the
States.

Although this amendment definitely prohibits abortions in every
case where the mother's life is not at stake, it is not intended to
invalidate future laws in the states which permit procedures to save
the life of the mother.

This amendment leaves the difficult cases to be determined by an
even-handed application by the courts and State legislatures of con­
stitutional principles applying to all human beings. It establishes the
basic life principle, that the destruction of the child in the womb is
a violation of every human being's constitutional right to life. The
amendment would, however, insure equal protection. Nor is it in­
tended to prevent state legislatures and courts reviewing state laws
from continuing to regard abortions to save the life of the mother as
a matter of self-defense and therefore legally justifiable according to
the general principles of self-defense that apply to all human beings.
The amendment takes cognizance of substantive due process as it has
been developed in Anglo-Saxon jurisprudence. Although the amend­
ment does not encourage exceptions, it admits to exceptions in the
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light of legal precedents, such as "the doctrine of necessity," estab­
lished in rare and unusual circumstances.57

Not every abortion, of course, results in the death of the child;
controversies are in the papers daily about the efforts or lack of ef­
forts to insure the survivability of such children outside the womb.
For example, a recent survey of major medical centers by the Wash­
ington Post discloses that premature babies weighing under two
pounds at birth now have more than a sixty percent chance of sur­
vival.58 The University of Colorado Medical Center reports that
sixty-six percent of the babies born there at 27 to 28 weeks of age
are surviving as compared with two years ago when the survival
rate was only ten percent. Dr. Watson Bowes, chief of obstetrics
and gynecology at the Colorado Center attributes this development
to a change in attitude on the part of doctors caring for these infants.
In the past, he said, "... We felt there was so little chance of a baby
[so small] surviving that we didn't put any effort into it. These were
cases that we felt we were going to [in effect] abort. [Today] we are
being more aggressive. We're doing things for these tiny, little babies
that we've always done for th~ bigger babies." Reports from other
hospitals confirm that this apparent breakthrough in survival rates for
premature infants is not the result of new developments in medical
technology, but "because obstetricians are beginning to realize that
they can survive, and are expending the same effort to save these
tiny babies that they expend to save an infant born at full term."
Although this study is certainly not conclusive, it does strongly sug­
gest that the medical evidence relied upon by the Supreme Court in
its Abortion Cases is now out of date.

Indeed, this new ability to save such premature babies leads to
the further question of whether, the abortion procedure must termi­
nate a pregnancy by causing the death of the child. Dr. Andre Hel­
legers, director of the Kennedy Institute for the Study of Human Re­
production and Bio-Ethics, raises the central question regarding
later term abortions:

In the process of abortion do you assume that the mother has a right to
the death of the fetus; or is abortion only to be seen as a process of sepa­
rating the mother and the fetus in the resolution of a confli<;t of interest.59

My amendment would be consistent with state laws permitting the
premature termination of a pregnancy where the life of the unborn
child is not threatened by such a procedure.

Opposition to the Human Life Amendment often rests upon the
assumption that anything less than a.bortion on demand will result
in an epidemic of abortion-related maternal deaths. For example,
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estimates that five to ten thousand women died each year from il­
legal abortion before the Abortion Cases are frequent. However,
studies of the problem have reached different conclusions. Dr. Alex
Barno reported in a study of Minnesota cases that if the ten thou­
sand figure were correct, Minnesota's share would be 200 per year.60

Instead, the average number of deaths in Minnesota due to criminal
abortions during the study period was 1.3 per year. If this number
were projected to the country as a whole, the average number of
illegal abortion deaths would 'be 65 per year. This projection is rela­
tively consistent with the finding of the Center for Disease Control
in Atlanta which reported that forty-eight women died of complica­
tions of abortion in 1974 - the most recent year for which figures
are available. Legal abortions accounted for twenty-four of those
forty-eight maternal deaths, spontaneous abortions for eighteen
deaths, and illegal abortions for only six deaths. 61 The specter of an
epidemic of maternal deaths due to illegal or "backroom" abortions
is simply unfounded.

Neither does abortion on demand reduce maternal deaths. The
number of maternal deaths from abortion has steadily declined from
1942 when there were 1,231 abortion related deaths. By 1962, when
the American Law Institute's Model Penal Code was proposed with
its abortion on request provisions, but before it had been adopted by
any state, maternal deaths were reduced to 305 for the year. In
1967, the year preceding the first major liberalization of state abor­
tion laws, maternal deaths had been reduced to 160. And during the
period of 1968 through 1971, that is during the period when liberal­
ized abortion laws adopted by, sixteen states became effective, the
number was reduced from 133 deaths in 1968 to 122 in 1971.62

§~€e§ wm Dete~iJl1le JExceptioJlll§

The question of to what extent the Human Life Amendment
would allow medically necessary procedures to save the life of the
mother is one of constitutional and criminal law. However, the ques­
tion of which circumstances give rise to the exception is one of fact
to be determined by state legislatures, courts, and medical commu­
nities.

Some in the medical community maintained in the past that there
were far more medical situations necessitating abortion to protect
the mother's health than exist today. With the recent developments
in medical procedures concerning such threatening conditions and
the tendency to treat the unborn child as a patient, the necessity for
abortion has been greatly reduced. I am not an expert in the field,
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and would not venture to say that the evidence is conclusive, but the
evidence does show that medical science has all but eliminated the
necessity for abortion.

For some time, pregnancy was thought to be a great risk to pa­
tients suffering with heart disease; yet, recent advances in treatment
make "therapeutic abortions due to heart disease now rare compared
to twenty or thirty years ago."63 Today, some experts maintain that
"any patient with heart disease seen early enough to be aborted was
seen early enough to be carried successfully through the pregnancy
if she would abide by certain rules."64 Renal, that is kidney, disease
is sometimes listed as a justifiable reason for abortion. Hereto, de­
velopments in treatment, namely with antibiotics, have substantially
reduced abortion in these circumstances. For patients suffering from
severe or progressive kidney deterioration, the effects of pregnancy
on the disease may aggravate that deterioration; and hence, abortion
has been recommended by some physicians.65 Pulmonary tubercu­
losis was once considered an indicatilon for abortion; however, "preg­
nancy does not affect the course of the disease, nor is the course of
the disease improved by abortion."66 Today, tuberculosis is no longer
a reason for abortion. The effect oJ[ pregnancy upon various forms
of cancer or diabetes is still unclear" and further study is needed to
determine whether abortion is reaHy medically indicated in these
situations. However, some types of cancer mandate the removal of
the uterus and hence the fetus. Neurologic diseases, such as multiple
sclerosis, epilepsy, and muscular dystrophy are "sometimes made
worse by pregnancy." As a generaJl proposition, their effect is still
considered unpredictable. There is insufficient evidence to conclude
that these diseases increase the woman's risk during pregnancy.67

Presently, there is general agreement in the medical community
that removal of the fetus is indica.ted in cases where the fetus is
dead or has been reabsorbed, whefl~ cancer or a tumor necessitates
the removal of the uterus, and when: implantation has occurred out­
side the uterus, as in an ectopic pregnancy. Although some
of these cases require procedures to terminate a pregnancy,
they are not usually considered as abortions. 68 For example, an
ectopic pregnancy is usually trealted as an emergency requiring
major abdominal surgery.

Psychiatric or emotional disorders have in the past been cited as
reasons for abortion. Presently, the weight of scientific authority
indicates that such disorders do not require abortion as a solution.
For example, Dr. Samuel Nigro, professor of psychiatry at Case
Western Reserve University School of Medicine, writes that "There
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are no clear-cut psychiatric indications for therapeutic abortion."69
Dr. Irving Bernstein, professor of psychiatry at the University of
Minnesota Hospital, states that "from the ... point of view of
the psychiatrist, there are no indications for recommending thera­
peutic abortions."1O He summarized his testimony before the Senate
Subcommittee on Constitutional Amendments as follows:

In summary, there are no psychiatric indications for therapeutic abor­
tion because (a) therapeutic abortion is not effective treatment for the pa­
tient or for the situation; (b) abortion will not solve the "battered child"
syndrome problem; (c) suicide is less of a risk in pregnant women than
in non-pregnant women; (d) it is impossible to predict who will develop a
post-partum psychoses; (e) therapeutic abortion has its own psychiatric
morbidity; (f) adequate treatment methods are available to handle psy­
chiatric difficulties occurring during pregnancy. 71

Many physicians find that there are no medical conditions which
require abortion as a treatment. Since none of these conditions can
be improved or cured through abortion, they maintain that this
procedure results only in the death of the unborn child with no
medical benefit to the mother. Dr. Roy Heffernan of Tufts Univer­
sity has stated that "anyone who performs a therapeutic abortion
is either ignorant of modern medical methods or unwilling to take
the time and effort to apply them."72 Dr. David Wilson maintains
that "proper management will permit a successful termination of
pregnancy regardless of the physical and mental diseases of the pa­
tient."13 Even such a steadfast proponent of abortion on demand
as Alan Guttmacher states that "it is possible for almost any patient
to be brought through pregnancy alive unless she suffers from a
fatal illness such as cancer or leukemia; and if so, abortion would
be unlikely to prolong, much less save life.,,74

Abortion Is Dangerous to the Mother

Alongside the social and legal consequences of abortion, the in­
dividual medical and psychiatric consequences of the procedures
are also hazardous. Whatever personal advantages some may claim
for abortion, the serious consequences of the procedure very often
offset any claimed benefits. One leading gynecologist states that
"there is now ample evidence to show that abortion is neither safe
nor simple. The long-term complications alone condemn its use as
a contraceptive method."75 Another study of the long-term effects
finds that:

Especially striking is an increased incidence of ectopic pregnancy. Fur­
thermore, as noticed recently, a high incidence of cervical incompetence
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results from interruption of pregnancy that raises the number of spontane­
ous abortions subsequently to 30-40 percent.76

A British study of the effects of abortion on subsequent pregnancies
recommended that: "Any patient who has a previous history of an
abortion should be regarded as a high risk patient."77

The psychological complications resulting from abortion are also
significant. The Scientific Study Group of the World Health Organi­
zation reports that there is "no doubt that the termination of preg­
nancy may precipitate a serious psychoneurotic or a psychotic re­
action in a susceptible individual."78 Other studies find that abortion
"even if therapeutic, may in itself produce a psychosis" and that
abortion "frequently carries with it a degree of emotional trauma far
exceeding that which would have been sustained by continuation of
pregnancy."79

Professor Alfred Kotasek, Chief of the Department of Gynecology
and Obstetrics at Charles University, Prague, Czechoslovakia, re­
ported to the Fourth International Congress on Perinatal Medicine
in 1975 that the medical complications following first trimester
abortions were: (1) immediate complications: death, excessive
blood loss, injuries to the cervix, perforation of the uterus; (2) early
complications: fever, bleeding, retained products of conception, in­
fection, "the postabortal pain syndrome"; (3) late complications:
chronic inflammation, menstrual disorders, psychological complica­
tions, sterility; (4) complications during subsequent pregnancy:
extra-uterine pregnancy (eg. ectopic pregnancy), cervical incompe­
tence (spontaneous abortions), perinatal mortality (still birth), pre­
mature births, hemorrhage during pregnancy, longer average dura­
tion of labor. Professor Kotasek also reports that mid-trimester
abortion is "three to four times more risky than early abortion."80

Although the Human Life Amendment would allow a resolution
of the problem of a pregnancy threatening the life of the mother
consistent with traditional legal and ethical thinking, it would not al­
low abortion for purposes of eugenics or euthanasia. "Fetal eutha·
nasia" is sometimes advocated as a solution to Tay-Sachs disease
or when the mother has had rubella in early pregnancy. Dr. Watson
Bowes of the University of Colorado Medical Center has observed
that such a proposal amounts to "treating a disease by killing the
patient with the disease."81 Some have described abortion in these
circumstances as nothing less than euthanasia. But the practice of
abortion in these cases is substantially different from the practice
of euthanasia. Here the life of the p;8ltient is terminated not because
he is in great pain or has contracted a fearful, terminal disease, but
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only because it is probable or even just possible that he may contract
the disease. Often, perfectly normal and healthy children are aborted
for no more reason than that they might inherit a disease or condi­
tion. For example, one study of "therapeutic" abortions done because
the mother had contracted rubella during pregnancy "found no evi­
dence of the disease in 32 percent" of the unborn children, while
others who had the disease would have recovered and been born
normal.82

According to Jerome LeJeune, professor of genetics at the Medi­
cal College of Paris, France; Tay-Sachs disease could be prevented
entirely by simply discovering which people carry that specific ge­
netic trait and encouraging them not to marry a person with the
same trait. 83 That certainly would be a more humanitarian solution
to the problem than killing unborn children suspected of having
the disease.

An exception clause contained in the Human Life Amendment
to provide for the legalization of abortion in the case of rape is both
unnecessary and unenforceable. After the proper and normal medical
treatment for rape has been obtained, the possibility of pregnancy
is nonexistent.84 And even when the woman has not received treat­
ment a number of medical studies of pregnancy resulting from un­
treated rape found that such pregnancies are exceedingly rare.85

Studies of the actual number of pregnancies resulting from rape in
several American cities indicate that, as a practical matter, the prob­
lem does not exist. A 1969 study of pregnancies resulting from rape
in Buffalo, New York found that there were no pregnancies from
confirmed rape in over 30 years.86 A study of 3,500 cases of rape in
Minnesota also reported no resulting pregnancies.87 Dr. Carolyn
Gerster observes that there are two irrefutable arguments against
making an exception in the case of rape:

(l) Pregnancy from reported, medically treated rape is zero - rendering
the exception clause unnecessary. (2) Unreported rape - after all evidence
of penetration has disappeared and without corroborating witnesses - can­
not be proved rendering the law unenforceable.88

I hope as a consequence of this prohibition of abortion in cases
of rape, victims will be encouraged to seek medical attention and
report offenses, thus reducing the great number of estimated cases
which go unreported. I hope too, this increased attention will lead to
improvements in society's treatment of the rape victim. A society
which promotes justice, as well as compassion, will support more
severe penalties for the rapist and more humane treatment for his
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victim rather than encourage the killing of the innocent child con­
ceived during the criminal act of another.

X. State and Federal Jurisdiction

Upon adoption of a Human Life Amendment, the Federal Gov­
ernment would not preempt the power of States to prohibit abortion,
prescribe penalties, or regulate abortion procedures and facilities.
States would continue to act in the Jields of State interest. Section
Two of my amendment preserves the concurrent jurisdiction of
Congress and the States over abortion and recognizes the fact that
the regulation of abortion is primarily a State responsibility.

The Federal Government could act to outlaw interstate commerce
in drugs, instruments, and equipment used for abortions, as well as
the use of interstate commerce to procure an unlawful abortion.
However, any Federal action promoting abortions, including funding
of actual abortions, use of Federal facilities or personnel, and re­
search on abortions, particularly research that involves clinical test­
ing, would be clearly a violation of the constitutional rights of the
unborn.

The States in turn would have similar powers in regulating abor­
tions under their criminal codes. They would again have the~power
to delineate spheres of culpability with regard to those who partici­
pate in abortions. They would have the authority to prescribe
penalties and enforce criminal statutf:S against abortion.

Although the Human Life Amendment requires that abortion
done for reasons other than to save the life of the mother be treated
as a serious crime, it does not require that such abortions be con·
sidered as first degree murder. Since abortion is the taking of a
human life, it would constitute a homicide. However, just as State
criminal codes treat different types of homicides differently, the
States would be able to grade the crime of abortion on the basis of
the circumstances accompanying the act, such as the intent of the
mother, her emotional situation, and other relevent factors. Whether
the killing of an unborn child is to be treated as an offense equal to
that of killing a child after birth is a legislative judgment. And noth­
ing contained in the Human Life Amendment would prohibit treat­
ing these acts as different degrees of homicide. As Professor Robert
Byrn has stated, "The purpose of a Human Life Amendment is not
to legislate degrees of homicide, nor will that be its effect."98
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Xl. Euthanasia

There is little doubt that the Supreme Court's ruling in the abor­
tion cases raises the specter of euthanasia. If by judicial mandate,
persons exist only at birth, then another majority of the Court can
establish the principle that a person ceases to exist on account of
age, illness, or incapacity. The Supreme Court itself has made the
realistic possibility of such a conclusion inescapable through the use
of the "capacity of meaningful life" standard and the reference to the
unborn child as less than a "person in the whole sense" in the Wade
opinion.

Until recently, American law forbade euthanasia by considering
it as the active intervention to terminate life and therefore as an un­
lawful homicide. Encouraged by the abortion cases, proponents of
euthanasia are intensifying their efforts to change the law on a na­
tional level. Already attempts have been made in some States to
establish a form of voluntary euthanasia, the idea being that a per­
son should have the liberty to decide when to die. Recently, the New
Jersey Supreme Court held that the life support systems of a coma­
tose patient could be lawfully terminated if the attending physician
and the hospital ethics committee agreed "that there is no reasonable
possibility of (the patient's) emerging from her present comatose
condition to a cognitive, sapient state."90 Citing Eisenstadt v. Baird,
Griswold v. Connecticut and Roe v. Wade, the Court held that there
was a constitutional right to end any "artificial life-support systems
as a matter of self-determination." The Court further ruled that this
new right of self-determination "should not be discarded solely on
the basis that her condition prevents her conscious exercise of the
choice."

The ruling of the New Jersey Supreme Court is even more sur­
prising when considered in light of the findings of fact made by the
lower court. That court held that the patient under consideration
"is by legal and medical definition alive" and that to remove the life
support systems would under the law of New Jersey amount to homi­
cide. The attending physician testified that due to the absence of a
pre-hospital medical history and to the fact that other patients have
survived longer coma periods, and even though he could not say how
his patient's condition could be reversed, he was unwilling to state
that it was an irreversible condition. He also concluded that to shut
off the respirator under these circumstances would be "a substantial
deviation from medical tradition" that it would be based on a so­
called "quality of life" test and that he would not do so.
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In 1976, Cal.ifornia adopted a so-called "Natural Death Act"
which authorized the withholding or withdrawal of life-sustaining
procedures from adult patients in telrminal condition who had ex­
ecuted a directive authorizing such action.91 This legislation relieved
health professionals and facilities from civil liability and criminal
prosecution for actions made pursuant to the patient's directive. Al­
though different procedures may exist under various legislative for­
mulations of the "living will" concept, a number of substantial legal
problems still may be expected to attend such laws including the one
adopted by California. Medical personnel under the California for­
mulation are relieved of liability irrespective of whether the doctor
acts in bad faith or in a grossly negligent manner. If the patient has
signed the authorizing directive, the doctor must terminate life sus­
taining procedures or transfer the patient to a doctor who will. If he
fails to act promptly, there is a possibility he may face legal action.
In short and most importantly, the doctor, in attempting to comply
with the requirements of the California Natural Death Act and, one
suspects, under any "living will" formulation, can only be penalized
if the patient lives, but not if the patient dies. The Act also excludes
members of the patient's family from the life or death decision.

From this point, it is not a long distance to the argument adopted
in the Quinlan case; namely, that euthanasia should be extended to
include those who cannot communicate their desire to die. Even­
tually, we shall arrive at the final stage where "undesirables," such
as the sick, the aged, the senile, and the retarded are eliminated­
not because they want to die, but because they would want to if they
knew what was good for them. As outlandish as this may sound
today, it is nevertheless a foreseeable pJOblem because of the language
and the new concept of liberty in the Supreme Court abortion de­
cisions.

Professor Charles Rice has obsenr,ed that "an acceptance of the
basic error that there is such a thing as a life not worth living can
only end in involuntary elimination of the worthless ones. Once the
basic fallacy is adopted, the tendency is to slide into involuntary
elimination of the aged, the helpless, and finally the socially or po­
litically undesirable. The lesson of Nazi Germany is indelibly clear
on the point. The mass exterminations there began with incurable
physical or mental illness."92

History is replete with examples of where such reasoning has led
in the past. One observer commented on the German experience
under the Nazi regime as follows:

... The beginnings at first were merely a subtle shift in emphasis in the

38



THE HUMAN LIFE REVIEW

basic attitude of the physicians. It started with the acceptance of the atti­
tude basic in the euthanasia movement, that there is such a thing as life not
worthy to be lived. This attitude in its early stages concerned itself merely
with the severely and chronically sick. Gradually the sphere of those to be
included in this category was enlarged to encompass the socially unproduc­
tive, the ideologically unwanted, the racially unwanted, and finally all non­
Germans. But it is important to realize that the infinitely small wedged-in
lever from which this entire trend of mind received its impetus was the
attitude toward the non-rehabilitable sick.93

One State Supreme Court has already adopted the proposition
that other human beings have a legal right to decide when some­
one's life should be terminated. This is a principle that we can never
finally admit to in our society. It is indeed the same principle in­
volved in the destruction of the unborn. In anticipation of these de­
velopments, my amendment recognizes that the right to life is a
broad right that cannot be abridged on account of age, illness, or
incapacity. By providing that every human being is a person, from
the moment of fertilization and is entitled to the right to life, this
amendment protects all persons against euthanasia.

Xll. Conclusion

An amendment to the Constitution is not something to be under­
taken lightly, or to be interposed every time one is dissatisfied with
a decision of the U. S. Supreme Court. But we are dealing here with
an issue so basic and so essential to our rights that it cannot be side­
stepped without drastic impairment to the whole range of our free­
doms and responsibilities as embodied in the Constitution. As Pro­
fessor Archibald Cox observed in his recent work on the Supreme
Court, its abortion decision "fails even to consider what I would
suppose to be the most important compelling interest of the State
in prohibiting abortion: the interest in maintaining that respect for
the paramount sanctity of human life which has always been at the
centre of Western civilization."94 The right to life is the very precon­
dition of all our other rights. If the right to life is diminished or re­
stricted, every other right is open to attack. If we wish to preserve
our fundamental American freedoms, then the right to life must be
inviolable.
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An American Standard
Senator Jake Gam

I T IS A widely held belief that to achieve equality between the sexes
a woman ought to be able to use her body in any manner she sees
fit. It is argued that a woman should be free either to carry the fetus
to birth or to abort the unborn child, and that such a decision should
be completely personal.

This argument has a certain appeal because we are all interested
in maintaining personal privacy and integrity, with decisions un­
coerced by government. But, the fetus is not just another part of a
woman's body. The fertilized ovum which develops into a separate
living human being cannot be considered a mere appendage to the
woman's body. As columnist George Will recently said, the abor­
tion issue is "being trivialized by cant about 'a woman's right to
control her body.' Dr. [Leon R.] Kass [a University of Chicago
biologist] notes that 'the fetus simply is not a mere part of a wom­
an's body. One need only consider whether a woman can ethically
take thalidomide while pregnant to see that this is so.' Dr. Kass is
especially impatient with the argument that a fetus with a heartbeat
and brain activity 'is indistinguishable from a tumor in the uterus,
a wart on the nose, or a hamburger in the stomach.' But that argu­
ment is necessary to justify discretionary killing of fetuses on the
current scale, and some of the experiments that some scientists want
to perform on live fetuses.

"... Abortion advocates become interestingly indignant when
opponents display photographs of the well-formed feet and hands
of a nine-week-old fetus. People avoid correct words and object to
accurate photographs because they are uneasy about saying and
seeing what abortion is. It is not the 'termination' of a hamburger
in the stomach."

Abortion-on-demand must not be equated with the advancement
of the women's movement. On the contrary, abortion is an ex­
ploitation of the very dignity of womanhood. Permissive abortion
Jake Garn is the Senior United States Senator from Utah. This article is adapted
from his address to the Senate on his introduction of two "life-protecting" constitu­
tional amendments (January 24, 1977). The full texts of the amendments, and the
co-sponsors of each, appear in Appendix B of this issue.
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makes possible the ultimate degradation of women. Fortunately,
growing numbers of women are coming to this realization and
groups of "feminists for life" are springing up around the country
as women strive for equal rights and the protection of innocent life.

Another issue that has been raised regarding a Human Life
Amendment is the effect such an amendment would have on the
poor. Again, this is a legitimate concern and one which must not
be ignored. This country is dedicalt,ed to providing equal justice
under law and equal opportunities for the poor. These are noble
goals.

It is often alleged that if a Human Life Amendment is passed
the rich would continue to have their abortions while the poor would
be prevented from doing so. Even if this were true, it is irrelevant.
This country cannot predicate its laws upon the practices of the
wealthy, particularly when such practices deprive humans of their
lives. "Equal justice under law" does not mean that legislatures and
courts must legitimize the foibles, attitudes, and evils of the rich. The
rich can obtain "quicky" divorces in foreign countries; they can fly
to Las Vegas and gamble; they can obtain the best drugs; they can
commit innumerable follies because of their wealth. There is no re­
quirement to legalize such folly and, indeed, legislatures and courts
have a responsibility to protect society from such errors. This point
is made even more powerful by the f.act that in the area of abortion
we are dealing with human life.

I wish we would no longer hear that the standard of the decadent
wealthy ought to be the standard for all, but I am afraid the argu­
ment will continue. In fact, it is now being argued that the federal
government has a responsibility to pay for such decadence.

Here I would also like to address, briefly, the charge that a Hu­
man Life Amendment will have the effect of enacting religious
dogma into law. I reject such a claim. The Supreme Court has said
that for a statute to "pass muster under the [First Amendment]
Establishment Clause" the law in question must first reflect a clearly
secular legislative purpose; second, h21vea primary effect that neither
advances nor inhibits religion; and 1third, avoid excessive govern­
ment entanglement with religion. I think this is also a fair test for
a constitutional amendment, and I believe there is no conflict be­
tween this test and a Human Life Amendment.

Can any of us think of a legislative purpose more legitimate­
and certainly secular - than the pro1tection of innocent human life?
If such a purpose is impermissibly shot through with religious
dogma, then what will become of our criminal laws? Will it soon
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be alleged that homicide statutes are so rooted in religious tradition
and teaching that they are constitutionally impermissible? Such an
assertion would be nonsense - and the analogy to the abortion
situation should be unmistakable.

H is difficult to see how a Human Life Amendment would have
a primary effect that either advances or inhibits religion. We are
aware of the long lists of religious groups that favor permissive
abortion because such lists have frequently been read on the floor
of the Senate. If I were to follow the simplistic arguments of some
who invoke the First Amendment Establishment and Free Exercise
Clauses to oppose a Human Life Amendment, I could argue that
the Supreme Court's decision was constitutionally impermissible be­
cause of the large number of religious groups which favor it. Such
an argument ignores secular reality and the constitutional truth that
a law which has a valid secular purpose will not be struck down
because it coincidentally embraces a religious view. Have we now
reached the point at which we shy from legislation based on moral
principle? Will morality be rejected as a basis for American law?
I hope not, for it must not. American law cannot be devoid of con­
SCIence.

* * * * *
Also, the important link between the medical facts and their

necessary moral and legal implications has been excellently ex­
pressed by Dr. Andre Hellegers, Director of the Kennedy Institute
for the Study of Human Reproduction and Bioethics. Dr. Hellegers
said:

"... That the fetus is alive and not dead is undoubted. If it were dead,
abortions would not need to be performed and there would be no child to
raise. That the fetus is biologically human is also clear. It simply puts it into
a category of life that is different than the cat, the rat or the elephant. So
the human fetus represents undoubted human life and genetically it is
different than any other animal life.

"But I think what those who do not oppose abortion mean to actually
convey is that this life is not sufficiently valuable to be protected. It has no
value, no dignity, no soul, no personhood, no claim to be protected under
the Constitution. That is not a biological question. That is a value issue.
The issue is hidden under such language as 'meaningful' life or 'potential'
for life, or 'quality' of life. What is at stake goes far beyond the issue of
abortion. The question is this: are there to be live (not dead) humans (not
rats, cats, etc.) who are to be considered devoid of 'value,' 'dignity,' 'soul,'
'meaningfulness,' 'protection under the Constitution' or whatever phrase or
word by which one wants to describe the inclusionary or exclusionary
process?
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"This is fundamentally why I am opposed to abortion. It is because it
attaches no value to live biological human entities ..."

As the evidence continues to grow, I am gratified to see people
of good faith change their attitudes toward abortion. One of the
most notable of these is Dr. Bernard Nathanson, M.D., who once
headed the Center for Reproductive and Sexual Health. Good
Housekeeping called the Center "the: busiest licensed abortion facil­
ity in the western world [where] from eight in the morning until
midnight, seven days a week, doctors working in ten operating
rooms performed vacuum aspirations on an endless parade of preg­
nant wombs. In peak months, more than 3,000 patients paying
$150 apiece passed through...."

After a long day at work, Dr. 'Nathanson faced himself in the
mirror and remembers,

"I said to myself: 'All that propaganda you've been spewing out about
abortion not involving the taking of human life is nonsense. If that thing
in the uterus is nothing, why are we spending all this time and money on it?

I became convinced that as director of the clinic I had in fact presided
over 60,000 deaths."

He elaborates: "As early as six weeks we can detect heart function in
embryos, with an electrocardiograph. We can record brain activity at eight
weeks. Our capacity to measure signs of life is becoming more sophisticated
every day, and as time goes by we will undoubtedly be able to isolate these
signs at earlier and earlier stages in fetal development. To vehemently deny
that life begins when conception begins is absurd!

"The product of conception is a human being in a special time of its
development, part of a continuum that begins in the uterus, passes through
childhood, adolescence and adulthood, and ends in death. The fact that a
fetus depends on the placenta for hfe and can't survive independently
doesn't nullify its existence as a human being. A diabetic is wholly depend­
ent on insulin, but that doesn't make him less human.

"I had to face that fact that in an abortion, human life of a special order
is being taken."

Finally, I quote from an editorial of California Medicine, the
official journal of the California Medical Association. The editorial
points to the relationship between medical knowledge and ethics and
renders a precise and concise explanation of an emerging ethic which
abandons intrinsic human worth and substitutes a graduated scale
of "meaningfulness."

"In defiance of the long held Western ethic of intrinsic and equal value
for every human life regardless of its stage, condition or status, abortion is
becoming accepted by society as moral, right, and even necessary. It is
worth noting that this shift in public attitude has affected churches, the laws
and public policy rather than the revl~rse. Since the old ethic has not yet
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been fully displaced it has been necessary to separate the idea of abortion
from the idea of killing, which continues to be socially abhorrent. The
result has been a curious avoidance of the scientific fact, which everyone
really knows, that human life begins at conception and is continuous
whether intra- or extra-uterine until death. The very considerable semantic
gymnastics which are to rationalize abortion as anything but taking a
human life would be ludicrous if they were not often put forward under
socially impeccable auspices. It is suggested that this schizophrenic sort of
subterfuge is necessary because while a new ethic is being accepted the
old one has not yet been rejected."

The medical evidence is overwhelming. The "thing" that is
aborted is a tiny, helpless, developing human being. All other con­
siderations must be subordinated to this fact. Privacy cannot be
more important; convenience cannot be more important; the elim­
ination of poverty cannot be more important; nor can any other
concern override what must be our pre-eminent concern -life. Not
the "quality of life," but existence itself. Not the "meaningfulness
of life," but being itself. Life, existence, being: that essence upon
which all rights are dependent must itself be reenshrined as a con­
stitutional right because of the blindness of the Court.

It has been said that the essence of civilization is the "agreement
together in concord and amity respecting certain moral values."
This common morality is frequently expressed in terms of law, and
in law frequently in term of "rights." We accept the premise that
there are certain fundamental, inalienable rights which attach to
human beings without regard to station or status in life. The just
society attempts to define and secure such rights and to do so
broadly and evenly.

As with other civil rights issues, what is at stake is the practical
application of the right. Theory and sermons about rights and jus­
tice and equality have their place but we are increasingly coming
to the point where we deny in practice what we pronounce in theory.
"The principle which has animated our society and which has a ring
of absoluteness about it is that innocent human life may never be
taken. That is something which is violated in practice, but which
has never been violated in theory." Now, however, even the theory
is being violated. The growing numbers of aborted babies (which
now reach into the millions) and the growing elective-abortion
mentality are stabbing that animating principle. A Human Life
Amendment is intended to stop the assault on this life-protecting
principle and heal its wound.

Regarding the right to life, we may paraphrase a statement by Sir
Patrick Devlin, a distinguished English judge: "It has got there be-
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cauSe it is moral- but it remains there because it is built into the
house in which we live and could not be removed without bringing
it down." The right to life is a great beam which runs through the
house of this republic and of all societies justly seen as good and
worthy of imitation. I fear for the stability of the structure if that
beam is removed. If the beam should be removed and the walls still
stand, are those who live therein safe?

Norman St. John-Stevas, M.P., has made the following conclusion
which I find precise: "The acceptance of this concept [i.e., the right
to life] by the law has made a profound difference to our society. It
is the premise not only of liberty, but perhaps even more of equality,
and, above all, of fraternity. There have been, we should recall,
other legal systems which have consigned the right to life to a class,
and have excluded whole sections of society from its application.
The great slave empires of the past - the Greek and Roman Em­
pires - were examples of such societies. We have had the recent
example of the Third Reich of Hitler, which was based on the limited
idea of the right to life." Today, we face the tragic reality that many
countries, whether great or insignifk:ant, are engaged in conscienti­
ous efforts to deprive their citizens of basic human rights, including
the right to life.

It is the challenge of America lto set the world's standard for
human rights - a standard at once historical and timely, noble and
egalitarian; a standard to which good men and women everywhere
may rally; a standard based on the inalienable rights of life, liberty,
and the pursuit of happiness - a human life and a human rights
standard, a standard now requiring the ratification of a Human Life
Amendment and a standard to which we invite all to adhere.
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The Convention Method
of Amending the Constitution

Sam J. Ervin, Jr.

ARTICLE v of the Constitution of the United States1 provides that
constitutional amendments may be proposed in either of two ways
- by two-thirds of both houses of the Congress or by a convention
called by the Congress in response to the applications of two-thirds
of the state legislatures. Although the framers of the Constitution
evidently contemplated that the two methods of initiating amend­
ments would operate as parallel procedures, neither superior to the
other, this has not been the case historically. Each of the twenty-five
constitutional amendments ratified to date was proposed by the Con­
gress under the first alternative. As a result, although the mechanics
and limitations of congressional power under the first alternative
are generally understood, very little exists in the way of precedent
or learning relating to the unused alternative method in article V.
This became distressingly clear recently, following the disclosure
that thirty-two state legislatures had, in one form or another, peti­
tioned the Congress to call a convention to propose a constitutional
amendment permitting states to apportion their legislatures on the
basis of some standard other than the Supreme Court's "one man­
one vote" requirement. The scant information and considerable mis­
information and even outright ignorance displayed on the subject
of constitutional amendment, both within the Congress and outside
of it - and particularly the dangerous precedents threatened by ac­
ceptance of some of the constitutional misconceptions put forth ­
prompted me to introduce in the Senate a legislative proposal de­
signed to implement the convention amendment provision in article
V. This article will discuss that provision of the Constitution, the
major questions involved in its implementation, and the answers to
those questions supplied by the provisions of the bill, Senate Bill
No. 2307.2

II. Background

On March 26, 1962, the United States Supreme Court, in the
landmark case of Baker v. Carr,3 held that state legislative appor-
§am .]f. JEI!'VDII, .]fll'., is a former U.S. Senator from North Carolina (he retired in Janu­
ary, 1975). This article first appeared in The Michigan Law Review (Vol. 66, No.5)
in March, 1968, and is reprinted here with permission of the author and the Review
(© 1968 by The Michigan Law Review Association).
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tionment is subject to judicial review in federal courts, thus over­
ruling a long line of earlier decisions to the contrary. Two years
later, on June 15, 1964, in Reynolds v. Sims,4 the controversial "one
man-one vote" decision, the Court held that the equal protection
clause of the Fourteenth Amendmenlt requires that both houses of
bicameral state legislatures be apportioned on a population basis.

The two decisions evoked a storm of controversy. In the Con­
gress, dissatisfaction with the Court's intrusion into the hitherto
nonjusticiable political thicket resulted in attempts in both houses
to reverse the rulings by legislation or constitutional amendment.
On August 19, 1964, the House of Representatives passed a bill in­
troduced by Representative Tuck of Virginia which would have
stripped federal district courts of jurisdiction over state apportion­
ment cases and denied the Supreme Court appellate jurisdiction
over such cases. The Senate declined to invoke that extreme remedy,
passing instead a "sense of Congress" resolution that the state legis­
latures should be given time to reapportion before the federal judi­
ciary intervened further. In both 1965 and 1966, however, a major­
ity of the Senate voted to propose t1lle so-called "Dirksen amend­
ment" to the Constitution, which would permit a state to apportion
one house of its bicameral legislatuH: on some standard other than
population. But the amendment failed both times to get the required
two-thirds vote, failing fifty-seven to thirty-nine in 1965 and fifty­
five to thirty-eight in 1966.

A more extraordinary effect of the rulings in Baker v. Carr and
Reynolds v. Sims was the activity generated in the state legislatures
designed to reverse the Court's rulings by means of a constitutional
amendment proposed by a convention convened under the second
clause of article V. In December 1962, following Baker v. Carr, the
Council of State Governments, at its Sixteenth Biennial General
Assembly of the States, recommended that the state legislatures peti­
tion the Congress for a constitutional convention to propose three
amendments, induding an amendment to accomplish essentially the
same purpose as the Tuck bill, that is, the denial to federal courts
of original and appellate jurisdiction over state legislative apportion­
ment cases. In response to this call, twelve state petitions were sent
to the Congress during 1963 requesting a constitutional convention
to propose such an amendment.5 Although this was the largest num­
ber of petitions on the same subject ever received by the Congress
in anyone year, the total was far below the required thirty-four, and
their receipt caused no excitement in the Congress and attracted no
public attention.
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In December 1964, following the decision in Reynolds v. Sims,
the Seventeenth Biennial General Assembly of the States recom­
mended that the state legislatures petition the Congress to convene
a constitutional convention to propose an amendment along the
lines of the Dirksen amendment, permitting the states to apportion
one house of a bicameral legislature on some standard other than
population. The response to this call was even greater than in 1963.
Twenty-two states submitted constitutional convention petitions to
Congress during the Eighty-ninth Congress (1965 and 1966) and
four more during the first session of the Ninetieth Congress (1967).
If one counted the petitions adopted by four other states, question­
able in regard to their proper receipt by Congress,6 this brought the
total number of state petitions on the subject of state legislative ap­
portionment to thirty-two.

At this point, March 1967, the situation attracted the first atten­
tion in the press. A New York Times story on March 18, 1967,7
reported that only two more petitions were necessary to invoke the
convention amendment procedure. The immediate reaction was a
rash of newspaper editorials and articles, almost uniformly critical
of the effort to obtain a convention, and a flurry of speeches on the
subject in the Congress. Whether favorable or unfavorable to the
efforts by the states, all of these press items and all of the congres­
sional speeches had one common denominator. They all bore the
obvious imprint of the authors' feelings about the merits of state
legislative apportionment. Those newspapers that had editorially
supported the Supreme Court's decisions now decried the states'
"back-door assault on the Constitution."8 Those newspapers that
had criticized "one man-one vote" now applauded the effort by the
state legislators to overrule the new principle by constitutional
amendment. Much more disturbing to me was the fact that many
of my colleagues in the Senate seemed to be influenced more by
their views on the reapportionment issue than by concern for the
need to answer objectively some of the perplexing constitutional
questions raised by the states' action. Those Senators who had been
critical of the "one man-one vote" decision and were eager to undo
it now expressed the conviction that the Congress was obligated to
call a convention when thirty-four petitions were on hand and that
it had little power to judge the validity of state petitions. Those
Senators who agreed with the Supreme Court's ruling were now con­
tending that some or all of the petitions were invalid for a variety
of reasons and should be discounted, and that, in any case, Congress
did not have to call a convention if it did not wish to. Most distress-
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ing of all was the apparent readiness of everyone to concede that
any convention, once convened, wouJld be unlimited in the scope of
its authority and empowered to run rampant over the Constitution,
proposing any amendment or amendments that happened to strike
its fancy. That interpretation, supported neither by logic nor consti­
tutional history, served the convenience of both sides in the appor­
tionment controversy. Those who did. not want to call a convention
that might propose a reapportionment amendment pointed out that
an open convention would surely be a constitutional nightmare. Op­
ponents of "one man-one vote" cited the horrors of an open conven­
tion as an additional reason for proposal of a reapportionment
amendment by the Congress.

My conviction was that the constitutional questions involved were
far more important than the reapportionment issue that had brought
them to light, and that they should receive more orderly and objec­
tive consideration than they had so far been accorded. Certainly it
would be grossly unfortunate if the partisanship over state legislative
apportionment - and I am admittedly a partisan on that issue­
should be allowed to distort an attempt at clarification of the amend­
ment process, which in the long run must command a higher obliga­
tion and duty than any single issue that might be the subject of that
process. Any congressional action on this subject would be a prece­
dent for the future, and the unseemly squabble that had already
erupted was to me a certain indication that only bad precedents
could result from an effort to settll~' questions of procedure under
article V simultaneously with the presentation of a substantive issue
by two-thirds of the states. Although it is not easy to anticipate all
of the problems that may develop in the convention amendment
process, nor to deal with those problems wisely in the abstract, I
nevertheless felt that the wisest course would be to consider and
enact permanent legislation to implement the convention amend­
ment provision in article V.

I introduced S. 2307 on August 17, 1967. In my statement ac­
companying introduction, I stressed that I was not committed to the
provisions of the bill as then drafted. I was convinced only of the
necessity for action on the subject, a,ction that might forestall a con­
gressional choice between chaos on the one hand and refusal to
abide the commands of article V on the other. Open hearings on
the bill were held on October 30 and 31, 1967, before the Senate
Subcommitte on Separation of Powers. The testimony revealed de­
ficiencies in the bill and suggested modifications and additions. As
a result, I have subsequently amended the bill in several respects.
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In discussing specific questions raised by the bill, I shall describe
the relevant provision of the original draft and note the amendments
made since the hearings.

Ill. Questions Raised by the Bill
Before going to specific issues and matters of detail, it seems ap­

propriate to discuss briefly two threshold problems posed by the bill:
whether the Congress has the power to enact such legislation, and,
if it does, what policy considerations should guide it in exercising
such power.

I have no doubt that the Congress has the power to legislate about
the process of amendment by convention. The Congress is made the
agency for calling the convention, and it is hard to see why the
Congress should have been involved in this alternative method of
proposal at all unless it was expected to determine such questions
as when sufficient appropriate applications had been received and
to provide for the membership and procedures of the convention
and for review and ratification of its proposals. Obviously the fifty
state legislatures cannot themselves legislate on this subject. The
constitutional convention cannot do so for it must first be brought
into being. All that is left, therefore, is the Congress, which, in re­
spect to this and other issues not specifically settled by the Consti­
tution, has the residual power to legislate on matters that require
uniform settlement. Add to this the weight of such decisions as
Coleman v. Miller,9 to the effect that questions arising in the amend­
ing process are nonjusticiable political questions exclusively in the
congressional domain, and the conclusion seems inescapable that
the Congress has plenary power to legislate on the subject by amend­
ment by convention and to settle every point not actually settled by
article V of the Constitution itself.

With respect to the second problem, within what general policy
limitations that power should be exercised, I think the Congress
should be extremely careful to close as few doors as possible. Any
legislation on this subject will be what might be called "quasi-or­
ganic" legislation; in England it would be recognized as a consti­
tutional statute. When dealing with such a measure, it is wise to
bear in mind Marshall's well-worn aphorism that it is a Constitution
we are expounding and not get involved in "an unwise attempt to
provide, by immutable rules, for exigencies which, if foreseen at all,
must [be] seen dimly, and which can best be provided for as they
OCCUr."lO This approach is reflected at several points in the bill, nota­
bly in its failure to try to anticipate and enumerate the various
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grounds on which Congress might justifiably rule a state petition
invalid, and its failure to prescribe rigid rules of procedure for the
convention. In addition, I think the Congress, in exercising its power
under article V, should bear in mind that the Framers meant the
convention method of amendment to be an attainable means of
constitutional change. This legislation can be drawn so as to place
as many hurdles as possible in the way of effective use of the proc­
ess; or it can be drawn in a manner that will make such a process
a possible, however improbable, method of amendment. The first
alternative would be a flagrant disavowal of the clear language and
intended function of article V. I have assumed that the Congress
will wish to take the second road, and the bill is drawn with that
principle in mind.

Open or Limited Convention?

Perhaps the most important issue raised by the bill is the question
of the power of the Congress to limit the scope and authority of a
convention convened under article V in accordance with the desires
of the states as set forth in their applications. This was, as I have
noted, one of the issues that most troubled me when I first heard
of the efforts by the states to call a convention.

It has been argued that the subject matter of a convention con­
vened under article V cannot be limi.1ted, since a constitutional con­
vention is a premier assembly of the people, exercising all the power
that the people themselves possess, and therefore supreme to all
other governmental branches or agendes. Certainly, according to this
argument, the states may not themsdves, in their applications, dic­
tate limitations on the convention's deliberations. They may not re­
quire the Congress to submit to the convention a given text of an
amendment, nor even a single subjec:t or idea. For the convention
must be free to '''propose'' amendments, which suggests the freedom
to canvass matters afresh and to weigh all possibilities and alterna­
tives rather than ratify a single text or idea. The states may in their
applications specify the amendment or amendments they would hope
the convention would propose. But once the Congress calls the con­
vention, those specifications would not control its deliberations. The
convention could not be restricted to the consideration of certain
topics and forbidden to consider certain other topics, nor could it
be forbidden to write a new constitution if it should choose to do so.

I will concede that such an interpretation can be wrenched from
article V - but only through a mechanical and literal reading of
the words of the article, totally removed from the context of their
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promulgation and history. My reading of the debates on article V
at the Philadelphia Convention and the other historical materials
bearing on the intended function of the amendment processll leads
me to the opposite conclusion. As li understand the debates, the
Founders were concerned, first, that they not place the new govern­
ment in the same straitjacket that inhibited the Confederation, un­
able to change fundamental law without the consent of every state.
The amendment process, rather a novelty for the time, was there­
fore included in the Constitution itself. Second, the final form of
article V was dictated by a major compromise between those dele­
gates who would utilize the state legislatures as the sole means of
initiating amendments and those who would lodge that power ex­
clusively in the national legislature. The forces at the convention
that sought to limit the power of originating amendments to the
states were at first dominant. The original Virginia Plan, first ap­
proved by the convention, excluded the national legislature from
participation in the amendment process. On reconsideration, the
forces that would limit the power of origination of amendments to
the national legislature became prevalent. The arguments on both
sides were persuasive: the improprieties or excess of power in the
national government would not likely be corrected except by state
initiative, while improprieties by the state governments or deficien­
cies in national power would not likely be corrected except by na­
tional initiative. lin the spirit that typified the 1787 Convention, the
result was acceptance of a Madison compromise proposal which
read, as the final article was to read, in terms of alternative methods.

lit is clear that neither of the two methods of amendment was
expected by the Framers to be superior to the other or easier of
accomplishment. There is certainly no indication that the national
legislature was intended to promote individual amendments while
the state legislatures were to be concerned with more extensive re­
visions. On the contrary, there is strong evidence that what the mem­
bers of the convention were concerned with in both cases was the
power to make specific amendments. They did not appear to antici­
pate a need for a general revision of the Constitution. And certainly
this was understandable, in light of the difficulties that they had in
finding the compromises to satisfy the divergent interests needed for
ratification of their efforts. Provision in article V for two exceptions
to the amendment power12 underlines the notion that the convention
anticipated specific amendment or amendments rather than general
revision. For it is doubtful that these exceptions could have been ex­
pected to control a later general revision.
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This construction is supported by references to the amendment
process in the Federalist Papers. In Federalist No. 43, James Madi­
son explained the need and function of article V as follows:

That useful alterations will be suggested by experience, could not but be
foreseen. It was requisite therefore that a mode for introducing them should
be provided. The mode preferred by the Convention seems to be stamped
with every mark of propriety. It guards equally against that extreme facility
which would render the Constitution too mutable; and that extreme diffi­
culty which might perpetuate its discovered faults. It moreover equally en­
ables the general and the state governments to originate the amendment of
errors as as they may be pointed out by the experience on one side or on
the 9ther.

Hamilton, in Federalist No. 85, was even more emphatic in pointing
out the possibility of specific as well as general amendment of the
Constitution on the initiative of the state legislatures:

But every amendment to the constitution, if once established, would be a
single proposition, and might be brought forward singly. There would then
be no necessity for management or compromise, in relation to any other
point, no giving nor taking. The will of the requisite number would at once
bring the matter to a decisive issue. And consequently whenever nine or
rather ten states, were united in the d,esire of a particular amendment, that
amendment must infallibly take place.

Apart from being inconsistent with the language and history of
article V, the contention that any constitutional convention must be
a wide open one is neither a practicable nor a desirable one. If the
subject matter of amendments were to be left entirely to the con­
vention, it would be hard to expect the states to call for a conven­
tion in the absence of a general discontent with the existing consti­
tutional system. This construction would effectively destroy the
power of the states to originate the amendment of errors pointed out
by experience, as Madison expected them to do. Alternatively, under
that construction, applications for a limited convention deriving in
some states from a dissatisfaction with the school desegregation
cases, in others because of the school prayer cases, and in still others
by reason of objection to the Miranda rule, could all be combined
to make up the requisite two-thirds of the states needed to meet the
requirements of article V. I find it hard to believe that this is the
type of consensus that was thought to be appropriate to calling for
a convention. For if such disparate demands were sufficient, all the
applications to date - and there are a large number of them­
should be added up to see whether, in what is considered an appro­
priate span of time, two-thirds of the states have made demands for
a constitutional convention to propose amendments, no matter the
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cause for applications or the specifications contained in them. More­
over, once such a convention were convened, it could refuse to con­
sider any of the problems or subjects specified in the states' applica­
tions, and instead propose amendments on other subjects or rewrite
the Constitution in a manner unacceptable to any of the applicant
states.

My construction of article V, with reference to the initiation of
the amendment procedure by the state legislatures, is consistent with
the literal language of the article as well as its history, and is more
desirable and practicable than the alternative construction. As I see
it, the intention of article V was to place the power of initiation of
amendments in the state legislatures. The function of the conven­
tion was to provide a mechanism for effectuating this initiative. The
role of the states in filing their applications would be to identify
the problem or problems that they believed to call for resolution
by way of amendment. The role of the convention that would be
called by reason of such action by the states would then be to decide
whether the problem called for correction by constitutional amend­
ment and, if so, to frame the amendment itself and propose it for
ratification as provided in article V. The bill carries out this inten­
tion in keeping not only with the letter but also with the spirit of
article V.

The bill provides that state petitions to the Congress which re­
quest the calling of a convention under article V shall state the
nature of the amendment or amendments to be proposed by such
convention. Upon receipt of valid applications from two-thirds or
more of the states requesting a convention on the same subject or
subjects, the Congress is required to call a convention by concur­
rent resolution, specifying in the resolution the nature of the amend­
ment or amendments for the consideration of which the convention
is being called. The convention may not propose amendments on
other subjects and, if it does, the Congress may refuse to submit
them to the states for ratification.

Under the provisions, the states could not require the Congress
to submit to a convention a given text of an amendment, demanding
an up or down vote on it alone. But they could require the Con­
gress to submit a single subject or problem, demanding action on
it alone. They could not, however, define the subject so narrowly
as a deprive the convention of all deliberative freedom. To use
the reapportionment issue as an example, the states could not re­
quire the Congress to call a convention to accept or reject the exact
text of the reapportionment amendment recommended by the Coun-
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cil of State Governments, for then the convention would be merely
a ratifying body. But they could properly petition for a convention
to consider the propriety of proposing a constitutional amendment
to deal with the reapportionment problems raised by the Supreme
Court decision, defining those problems in specific terms. The con­
vention would then be confined to that subject, but it would be free
to consider the propriety of proposing any amendment and the form
the amendment should take - that of the Dirksen proposal, the
Tuck proposal, or some other form. To take another example, those
states which might desire a convention to deal with the Escobedo­
Miranda issue could phrase their petitions generally in 'terms of the
problem of federal control over the criminal processes of the states.
The convention would then be confined to that subject, but would
nevertheless have great deliberative freedom to canvass all possible
solutions and propose whatever amendment or amendments it
deemed appropriate to respond to the problems identified by the
states.

I am convinced that these provisions of the bill fully accord with
the mandate of article V, its history, and intended function.

May Congress Refuse to Call a Convention?

Perhaps the next most important question raised by the bill is
whether the Congress has any discretion to refuse to call a conven­
tion in the face of appropriate applications from a sufficient num­
ber of states.

Article V states that Congress "shall" call a convention upon the
applications of the legislatures of two-thirds of the states. I have
absolutely no doubt that the article is peremptory and that the
duty is mandatory, leaving no discretion to the Congress to review
the wisdom of the state applications. Certainly this is the more de­
sirable construction, consonant with the intended arrangement of
article V as described in the preceding section of this article. The
founders included the convention alternative in the amending arti­
cle to enable the states to initiate constitutional reform in the event
the national legislature refused to do so. To concede to the Con­
gress any discretion to consider the wisdom and necessity of a par­
ticular convention call would in effect destroy the role of the states.

The comments of both Madison and Hamilton, subsequent to
the 1787 Convention, sustain this construction. In a letter on the
subject, Madison observed that the question concerning the calling
of a convention "will not belong to the Federal Legislature. If two­
thirds of the states apply for one, Congress cannot refuse to call it:
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if not, the other mode of amendments must be pursued."13 Hamil­
ton, in the Federalist No. 85, stated:

By the fifth article of the plan the congress will be obliged, "on the ap­
plication of the legislatures of two-thirds of the states, (which at present
amounts to nine) to call a convention for proposing amendments, which
shall be valid to all intents and purposes, as part of the constitution, when
ratified by the legislatures of three-fourths of the states, or by conventions
in three-fourths thereof." The words of this article are peremptory. The
congress "shall call a convention." Nothing in this particular is left to the
discretion.

It has been argued forcefully that, notwithstanding the language
of article V, the Congress need not call a convention if it does not
wish to do so, and that, in any event no legislation such as this can
commit a future Congress to call a convention against its judgment.
This argument is based on the premise that although article V pro­
vides that Congress "shall" call a convention if enough states apply,
this word may be interpreted to mean "may" for all practical pur­
poses, since the courts are not apt to try to enforce the obligation
if Congress wishes to evade it. I cannot accept such a flagrant dis­
regard of clear language and purpose.

Although it may be true that no legislation 'by one Congress can
bind a subsequent Congress to vote for a convention, and that the
courts will not intervene, it is my strong feeling that the bill should
recognize the fact that the Congress has a strict constitutional duty
to call a convention if a sufficient number of proper applications
are received. The bill does this by providing that it shall be the duty
of both houses to agree to a concurrent resolution calling a conven­
tion whenever it shall be determined that two-thirds of the state
legislatures have properly petitioned for a convention to propose
an amendment or amendments on the same subject. Concededly,
the Congress cannot be forced by the courts or by the provisions of
this bill to vote for a particular convention. However, every mem­
ber has taken an oath to support the Constitution, and I cannot be­
lieve a majority of the Congress will choose to ignore its clear ob­
ligation, I would hope, moreover, that this bill will facilitate the
path to congressional action by underlining the obligation of the
Congress to act.

Sufficiency of State Applications

Assuming the Congress may not weigh the wisdom and necessity
of state applications requesting the calling of a constitutional con­
vention, does it have the power to judge the validity of state applica-
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tions and state legislative procedures adopting such applications?
Clearly the Congress has some such power. The fact alone that Con­
gress is made the agency for convening the convention upon the
receipt of the requisite number of state applications suggests that
it must exercise some power to judge the validity of those applica­
tions. The impotence or withdrawal of the courts underlines the
necessity for lodging some such power in the Congress. The relevant
question, then, concerns the extent oje that power.

It has been contended that Congress must have broad powers to
judge the validity of state applications and that such power must
include the authority to look beyond the content of an application,
and its formal compliance with artielle V, to the legislative proce­
dures followed in adopting the appli.cation. The counterargument
is that to grant Congress the power to reject applications, partic­
ularly if that power is not carefully circumscribed, would be to sup­
ply it with a means of avoiding altogether the obligation to call a
convention. The result would be that the Congress could arbitrarily
reject all applications on subjects it did not consider appropriate
for amendment, leaving us in effect with only one amendment pro­
cess.

In drafting the bill I was mainly concerned with limiting the
power of the Congress to frustrate the initiative of the states, partic­
ularly since the debate on the Senate floor at the time indicated
that some Senators were inclined to seize on any slight irregularity

.in a petition as a basis for not countilng it. My bill, as introduced,
therefore set forth only requirements as to the content of state ap­
plications, leaving questions of legislative procedure for determina­
tion solely by the individual states, with their decisions made binding
on the Congress and the courts. However, I think the hearing amply
demonstrated the danger of disabling the Congress from reviewing
the procedural validity of state petitions. In general, state legisla­
tures ought to be masters of their own procedures. But this is a fed­
eral function that they would be p1erforming, and the Congress
should retain some power uniformly to settle the questions of irreg­
ularity that might arise. The bill has therefore been amended to re­
move the disability of the Congress to review legislative procedures.
Under the amended bill, Congress would retain broad powers in this
respect, indeterminate and unforeseeable in nature, but to be exer­
cised, I would hope, rarely and with restraint.

It might be well to say something at this point on a question
that is much debated: whether a legislature that has been held to
be malapportioned, or that is under a decree requiring it to reap-
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portion and perhaps qualifying its powers in some measure before
reapportionment, can validly pass a resolution for a constitutional
convention. ][ should think in general that it could, unless an out­
standing decree forbids it to do so, either specifically or by mention
of some analogous forbidden function. To open to congressional re­
view the question of the propriety of state legislative composition
would be to open a Pandora's box of constitutional doubts about
the validity even of the Fourteenth Amendment.

However, the bill does not expressly answer this question. This
is one of the many questions of irregularity on which the Congress
will have to work its will should the question be squarely presented
in the form of thirty-four state applications including some passed
by malapportioned legislatures.

One further important point should be mentioned. Most of the
states obviously do not now understand their role in designating
subjects or problems for resolution by amendment, and many of
them do not even know where to send their applications. By setting
forth the formal requirements with respect to content of state ap­
plications and designating the congressional officers to whom they
must be transmitted, the bill furnishes guidance to the states on
these questions and promises to avert in the future some of the prob­
lems that have arisen in the current effort to convene a convention.
The bill also requires that all applications received by the Congress
be printed in the Congressional Record and that copies be sent to
all members of Congress and to the legislature of each of the other
states. ][n this way, the element of congressional surprise can be
eliminated, and each state can be given prompt and full opportunity
to join in any call for a convention in which it concurs.

The RoRe o~ State GoverJmoll'§

The argument has been made that a state application for a con­
stitutional convention must be approved by both the legislature and
the governor of the state to be effective. This argument rests on the
claim that article V intended state participation in the process to
involve the whole legislative process of the state as defined in the
state constitution. ][ do not agree with that argument. We do not
have here any question about the exercise of the lawmaking process
by a state legislature in combination with whatever executive par­
ticipation might be called for by state law. We have rather a ques­
tion of heeding the voice of the people of a state in expressing the
possible need for a change in the fundamental document. It seems
clear to me that the Founders properly viewed the state legislatures
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as the sole representative of the people on such a matter, since the
executive veto, a carryover from the requirement of royal assent,
was not regarded as the expression of popular opinion at the time
of the 1787 Convention. And, to resort to the kind of literalism in­
voked by others as appropriate for construction of other provisions
of article V, the language of the article definitely asserts that the
appropriate applications are to come from "legislatures."

Closely analogous court decisions support this interpretation. The
Supreme Court in Hawke v. Smith, No. ]14 interpreted the term
"legislatures" in the ratification clause of article V to mean the
representative lawmaking bodies of the states, since ratification of
a constitutional amendment "is not an act of legislation within the
proper sense of the word."15 Certainly the term "legislature" should
have the same meaning in both the application clause and the rati­
fication clause of article V. Further support is found in the decision
in Hollingsworth v. Virginia/ 6 in which the Court held that a con­
stitutional amendment approved for proposal to the states by a two­
thirds vote of Congress need not be submitted to the President for
his signature or veto.

The bill therefore provides specifkally that a state application
need not be approved by the state's governor in order to be effective.

May a State Rescind Its Applications?

The question of whether a state should be allowed to rescind an
application previously forwarded to the Congress is another of the
political questions to which the courts have not supplied answers
and presumably cannot. The Supreme Court has held that questions
concerning the rescission of prior ratifications or rejections of amend­
ments proposed by the Congress are determined solely by Con­
gress.17 Presumably, then, the question of rescission of an applica­
tion for a convention is also political and nonjusticiable. Although
the Congress has previously taken the position that a state may not
rescind its prior ratification of an aml~ndment, it has taken no posi­
tion concerning rescission of applications. My strong conviction is
that rescission should be permitted. Since a two-thirds consensus
among the states at some point in time is necessary in order for the
Congress to call a convention, the Congress should consider whether
there has been a change of mind among some states that have earlier
applied. Moreover, an application is not a final action, since it serves
merely to initiate a convention, and does not commit even the ap­
plicant state to any substantive amendment that might eventually be
proposed.
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The bill therefore provides that a state may rescind at any time
before its application is included among an accumulation of applica­
tions from two-thirds of the states, at which time the obligation of
the Congress to call a convention becomes fixed. Incidentally, the
bill also provides that a state may rescind its prior ratification of an
amendment proposed by the convention up until the time there are
existing valid ratifications by three-fourths of the states, and that a
state may change its mind and ratify a proposed amendment that it
previously has rejected.

Another much debated point concerning state applications for
a constitutional convention is timing. In order to be effective to
mandate the Congress to act, within how long a period must ap­
plications be received from two-thirds of the state legislatures? Arti­
cle V is silent on this question, and neither the Congress nor the
courts has supplied an answer.

The Congress and the courts have agreed that constitutional
amendments proposed by the Congress and submitted to the states
for ratification can properly remain valid for ratification for a period
of seven years. It has been felt that there should be a "reasonably
contemporaneous" expression by three-fourths of the states that an
amendment is acceptable in order for the Congress to conclude that
a consensus in favor of the amendment exists among the people, and
that ratification within a seven-year period satisfies this require­
ment. 18 Presumably, the same principle should govern the applica­
tion stage of the constitutional amendment process. ][f so, the Con­
gress would not be required, nor empowered, to call a convention
unless it received "relatively contemporaneous" valid applications
from the necessary number of states. This rule seems sensible. The
Constitution contemplates a concurrent desire for a convention on
the part of the legislatures of a sufficient number of states, and such
a concurrent desire can scarcely be said to exist, or to reflect in each
state the will of the people, if too long a period of time has passed
from the date of enactment of the first application to the date of
enactment of the last. It is true that legislatures are free under the
bill to change their minds and rescind their applications; but the
passage of a repealer is a different and more difficult political act
than the defeat, starting fresh, of an application calling for a consti­
tutional convention. The fact, therefore, that a legislature has not
rescinded an application calling for a convention is an insufficient
indication that the state in question, after the passage of a long pe­
riod of time, still favors the calling of a convention.
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What, then, is a proper period during which tendered applica­
tions are sufficiently contemporaneous to be counted together? Some
Senators and scholars have suggestt:d that two years, the lifetime of
a Congress, would be a reasonable period. Others have suggested
that petitions should remain valid for a generation. My feeling when
I drafted the bill was that six years would be a reasonable compro­
mise. However, the hearings revealed a general disposition among
the witnesses to agree on a four-year period. Since this would be long
enough to afford ample opportunity to all the state legislatures to
join in the call for a convention -_. particularly in view of the re­
quirement in the bill that all other states be given immediate notice
of any application received by the Congress - I have concluded
that a four-year period is preferablle.

The bill has therefore been amended to provide that an applica­
tion shall remain valid for four years after receipt by the Congress
unless sooner rescinded. The bill also provides that rescission must
be accomplished by means of the same legislative procedures fol­
lowed in adopting the application in question, and that the Congress
retains power to judge the validity of those proceedings.

Calling the Convention

The bill provides that the Secretary of the Senate and the Clerk
of the House of Representatives shall keep a record of the number
of state applications received, according to subject matter. Whenever
two-thirds of the states have submitted applications on the same sub­
ject or subjects, the presiding officer of each house shall be notified
and shall announce the same on the floor. Each house is left free to
adopt its own rules for determining the validity of the applicants,
presumably by reference to a committee followed by floor action.
Once a determination has been made that there are valid applica­
tions from two-thirds or more of the state legislatures on the same
subject or subjects, each house must agree to a concurrent resolution
providing for the convening of a constitutional convention on such
subject or subjects. The concurrent resolution would designate the
place and time of meeting of the convention, set forth the nature
of the amendment or amendments the convention is empowered to
consider and propose, and provide for such other things as the pro­
vision of funds to pay the expenses of the convention and to com­
pensate the delegates. The convention would be required to be con­
vened not later than one year after adoption of the resolution.

As introduced, the bill required Ithe Congress to designate in the
concurrent resolution convening a convention the manner in which
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any amendments proposed by the convention must be ratified by the
states and the period within which they must be ratified or deemed
inoperative. Testimony at the hearings suggested that these deter­
minations might properly be influenced by the nature of the amend­
ments proposed and that they should therefore not be required to be
made at the time the convention is called. For example, certain pro­
posed amendments might call for ratification by state conventions
rather than state legislatures, and certain circumstances might indi­
cate a shorter or longer period than usual during which ratification
should take place. The Congress should be able to make those de­
cisions after it has the convention's proposals. The bill therefore has
been amended to so provide.

The bill as introduced provided that each state should have as
many delegates as it is entitled to representatives in Congress, to
be elected or appointed as provided by state law. However, the hear­
ings revealed a general feeling that the national interest is too closely
affected to permit each state to decide how its delegates to a national
constitutional convention shall be elected, or, indeed, appointed. For
this reason, the bill has been amended to require that delegates be
elected - not appointed - and that they be elected by the same
constituency that elects the states' representatives in Congress. Under
the amended bill, each state will be entitled to as many delegates as
it is entitled to Senators and Representatives in Congress. Two dele­
gates in each state will be elected at large and one delegate will be
elected from each congressional district in the manner provided by
state law. Vacancies in a state's delegation will be filled by appoint­
ment of the governor.

Convention Procedure and Voting

The bill provides that the Vice President of the United States
shall convene the constitutional convention, administer the oath of
office of the delegates and preside until a presiding officer is elected.
The presiding officer will then preside over the election of other
officers and thereafter. Further proceedings of the convention will
be in accordance with rules adopted by the convention. A daily
record of all convention proceedings, including the votes of dele­
gates, shall be kept, and shall be transmitted to the Archivist of the
United States within thirty days after the convention terminates.
The convention must terminate its proceedings within one year of
its opening unless the period is extended by the Congress by con­
current resolution.

As introduced, the bill provided that each state should have one
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vote on all matters before the convention, including the proposal of
amendments. This was decided upon in deference to the method
followed in the 1787 Convention rather than from a conviction that
this would be the necessarily proper procedure in conventions called
under article V. On the basis of the testimony presented at the hear­
ings, I have decided that unit voting would not be appropriate for
such conventions. The reasons for uillit voting in the 1787 Conven­
tion were peculiar to the background against which that convention
worked and are not valid today. Moreovet, the states, as units, will
have equal say in the ratification process. It seems appropriate,
therefore, to recognize the interests of majority rule in the method
of proposing amendments. Hence, the bill has been amended to
provide that each state delegate shall have one vote so that the vot­
ing strength of each state will be in proportion to its population.

Finally, the bill provides that amendments may be proposed by
the convention by a vote of a majority of the total number of dele­
gates to the convention. The alternative would be to impose a two­
thirds voting requirement analogous to the requirement for congres­
sional proposal of amendments. However, article V does not call for
this, and I think that such a requirement would place an undue and
unnecessary obstacle in the way of effective utilization of the con­
vention amendment process.

Ratification of Proposed Amendments

The bill provides that any amendment proposed by the conven­
tion must be transmitted to the Congress within the thirty days after
the convention terminates its proceedings. The Congress must then
transmit the proposed amendment to the Administrator of General
Services for submission to the states. However, the Congress may, by
concurrent resolu~ion, refuse to approve an amendment for submis­
sion to the states ifor ratification, on the grounds of procedural ir­
regularities in the convention or failure of the amendment to con­
form to the limitations on subject matter imposed by the Congress
in the concurrent resolution calling the convention. The intent is
to provide a means of remedying a refusal by the convention to
abide by the limitations on its authority to amend the Constitution.
Of course, unlimited power in the Congress to refuse to submit pro­
posed amendments for ratification would destroy the independence
of the second alternative amending process. Therefore, the Congress
is explicitly forbidden to refuse to submit a proposed amendment
for ratification because of doubts about the merits of its substantive
provisions. The power is reserved for use only with respect to amend-
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ments outside the scope of the convention's authority or in the case
of serious procedural irregularities.

Ratification by the states must be by state legislative action or
convention, as the Congress may direct, and within the time period
specified by the Congress. The Congress retains the power to review
the validity of ratification procedures. As noted earlier, any state
may rescind its prior ratification of an amendment by the same pro­
cesses by which it ratified it, except that no state may rescind after
that amendment has been validly ratified by three-fourths of the
states. When three-fourths of the states have ratified a proposed
amendment, the Administrator of General Services shall issue a proc­
lamation that the amendment is a part of the Constitution, effective
from the date of the last necessary ratification.

IV. Conclusion
There is some evidence that the current effort to require the Con­

gress to call a convention to propose a reapportionment amendment
has failed and that the danger of a constitutional crisis has passed.
The two additional applications needed to bring the total to thirty­
four have not been received and there is a strong likelihood that
some applicant states will rescind their applications. Even if this is
the case, however, the need for legislation to implement article V
remains. There may well be other attempts to utilize the convention
amendment process and, in the absence of legislation, the same un­
answered questions will return to plague us. The legislation therefore
is still timely, and the Congress may now have the opportunity to
deal with the sensitive constitutional issues objectively, uninfluenced
by competing views on state apportionment or any other substantive
issue.

Some have argued that the convention method of amendment is
an anomaly in the law, out of step with modern notions of majority
rule and the relationship between the states and the federal govern­
ment. U so, that part of article V should be stricken from the Con­
stitution by the appropriate amendment process. H should not, how­
ever, be undermined by erecting every possible barrier in the way
of its effective use. Such a course would be a disavowal of the clear
language and history of article V. The Constitution made the amend­
ment process difficult, and properly so. It certainly was not the in­
tention of the original Convention t6 make it impossible. Nor is it
possible to conclude that the JFounders intended that amendments
originating in the states should have so much harder a time of it
than those proposed by Congress. As li have pointed out, that issue
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was fought out in 1787 Convention and resolved in favor of two
originating sources, both difficult of achievement, but neither im­
possible and neither more difficult than the other. My bill seeks to
preserve the symmetry of article V by implementing the convep.tion
alternative so as to make it a prac1ticable but not easy method of
constitutional amendment.

NOTlI~S

1. The Congress, whenever two thirds of both Houses shall deem it necessary, shall pro­
pose Amendments to this Constitution, or, on the Application of the Legislatures of two
thirds of the several States, shall call a Convention for proposing Amendments, which, in
either Case, shall be valid to all Intents and Purposes, as part of this Constitution, when
ratified by the Legislatures of three fourths of the several States, or by Conventions in
three fourths thereof, as the one or the other Mode of Ratification may be proposed by the
Congress; Provided that no Amendment which. may be made prior to the Year One thou­
sand eight hundred and eight shall in any Manm:r affect the first and fourth Clauses in the
Ninth Section of the first Article; and that no State, without its Consent, shall be deprived
of its equal Suffrage in the Senate. U.S. Const. Art. V.
'2. The text of the bill, as amended, is set forth as an appendix to this Article. As of this
writing, the amended bill has not been approved by the Committee on the Judiciary. The
reported bill may include additional amendmentB.
3. 369 U.S. 186 (1962).
4. 377 U.S. 533 (1964).
5. Copies of the applications referred to hereim are on file in the offices of the Commit­
tees on the Judiciary of the United States Senatl~ and House of Representatives.
6. New Hampshire, Colorado, Utah, and Georgia have adopted applications, but copies
are not on file with the Senate and House Judidary Committees.
7. The New York Times, March 18, 1967 (city ed.), at 1, col. 6.
8. Editorial, The Washington Post, March 21, 1967, at A-10, col. 1.
9. 307 U.S. 433 (1939).

10. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,407,415 (1819).
11. E.g., LEGISLATIVE REFERENCE SERV., LmRARY OF CONGRESS, THE CONSTITUTION OF THE
UNITED STATES OF AMERICA; ANALYSIS AND INTERPRETATION, S. Doc. No. 39, 88th Cong.,
1st Sess. 135-36 (1964); THE FEDERALIST Nos. 43 & 85 (1. Cookeed. 1961); L. ORFIELD,
AMENDING THE FEDERAL CONSTITUTION (1942); THE RECORDS OF THE FEDERAL CONVEN­
TION OF 1787 (M. Farrand ed. 1937). The relevant excerpts from these and other sources
are printed as an appendix to the Hearings on the Federal Constitutional Convention Be­
fore the Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary, United
States Senate, Oct. 30 and 31, 1967.
12. See the text of Art. V quoted in note 1 supra.
13. U.S. BUREAU OF ROLLS AND LIBRARY, DoCUMENTARY HISTORY OF THE CONSTITUTION
OF THE UNITED STATES OF AMERICA V, 141, 143, quoting Madison's letter to Mr. Eve,
dated Jan. 2, 1789.
14. 253 U.S. 221 (1920).
15. Id. at 229.
16. 3 U.S. (3 Dall.) 378 (1798).
17. Coleman v. Miller, 307 U.S. 433, 448-49 (1939).
18. Dillon v. Gloss, 256 U.S. 368 (1921).

Bill S. ,~:307

To provide procedures for calling constitutional conventions for proposing
amendments to the Constitution of the United States, on application of the
legislatures of two-thirds of the States, pursuant to article V of the Con­
stitution.
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Be it enacted by the Senate and House of Representatives of the United
states of America in Congress assembled,

That this Act may be cited as the "Federal Constitution Convention
Amendment Act."

Applications for Constitutional Convention

SEC. 2. The legislature of a State, in making application to the Con­
gress for a constitutional convention under article V of the Constitution of
the United States, shall adopt a resolution pursuant to this Act stating, in
substance, that the legislature requests the calling of a convention for the
purpose of proposing one or more amendments to the Constitution of the
United States and stating the nature of the amendment or amendments to
be proposed.

Application Procedure

SEC. 3(a) For the purpose of adopting or rescinding a resolution pur­
suant to section 2, the State legislature shall follow the rules of proce­
dure that govern the enactment of a statute by that legislature, but without
the need for approval of the legislature's action by the governor of the
State.

(b) Questions concerning the State legislature procedure and
the validity of the adoption of a State resolution cognizable under this Act
shall be determinable by the Congress of the United States and its decisions
thereon shall be binding on all others, including State and Federal courts.

Transmittal of Applications

SEC. 4 (a) Within thirty days after the adoption by the legislature of a
State of a resolution to apply for the calling of a constitutional convention,
the secretary of state of the State, or if there be no such officer, the person
who is charged by the State law with such function, shall transmit to the
Congress of the United States two copies of the application, One addressed
to the President of the Senate, and one to the Speaker of the House of
Representatives.

(b) Each copy of the application so made by any State shall
contain-

(1) the title of the resolution.
(2) the exact text of the resolution, signed by the presid­

ing officer of each house of the State legislature, and
(3) the date on which the legislature adopted the resolu­

tion; and shall be accompanied by a certificate of the secretary of state of
the State, or such other person as is charged by the State law with such
function, certifying that the application accurately sets for the text of the
resolution.

(c) Within ten days after receipt of a copy of any such appli­
cation, the President of the Senate and Speaker of the House of Represen-
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tatives shall report to the House of which he is presiding officer, identifying
th,e State making application, the subject of the application, and the num­
ber of States then having made application on such subject. The President
of the Senate and Speaker of the House of Representatives shall cause
copies of such application to be sent to the presiding officer of each House
of the legislature of every other State and to each member of the Senate
and House of Representatives of the Congress of the United States.

Effective Period of Applications

SEC. 5 (a) An application submitted to the Congress by a State pur­
suant to this Act, unless sooner rescinded by the State legislature, shall re­
main effective for four calendar years after the date it is received by the
Congress, except that whenever the Congress determines that within a
period of four calendar years two-thirds or more of the several States have
each submitted a valid application calling for a constitutional convention
on the same subject all such applications shall remain in effect until the
Congress has taken action on a concum~nt resolution, pursuant to section
8, calling for a constitutional convention.

(b) A State may rescind its application calling for a constitu­
tional convention by adopting and transmitting to the Congress a resolu­
tion of rescission in conformity with the: procedure specified in sections 3
and 4, except that no such rescission shall be effective as to any valid appli­
cation made for a constitutional convention upon any subject after the date
on which two-thirds or more of the State legislatures have valid applica­
tions pending before the Congress seeking amendments on the same subject.

(c) Questions concerning the rescission of a State's application
shall be determined solely by the Congress of the United States and its de­
cisions shall be binding on all others, including State and Federal courts.

Calling of a Constitutional Convention

SEC. 6(a) It shall be the duty of the~ Secretary of the Senate and the
Clerk of the House of Representatives to maintSlin a record of all applica­
tions received by the President of the Senate and Speaker of the House of
Representatives from States for the calling of a constitutional convention
upon each subject. Whenever the Secretary or the Clerk has reason to be­
lieve that valid applications made by two-thirds or more of the States with
respect to the same subject are in effect, he shall so report in writing to the
officer to whom those applications were transmitted, and such officer there­
upon shall announce upon the floor of the House of which he is an officer
the substance of such report. Pursuant to such rules as such House may
adopt, it shall be the duty of such Housl~ to determine whether the recita­
tion contained in any such report is correct. If either House of the Congress
determines, upon a consideration of any such report or of a 'concurrent res­
olution agreed to by the other House of the Congress, that there are in ef­
fect valid applications made by two-thirds or more of the States for the
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calling of a constitutional convention upon the same subject, it shall be the
duty of that House to agree to a concurrent resolution calling for the con­
vening of a Federal constitutional convention upon that subject. Each such
concurrent resolution shall (1) designate the place and time of meeting of
the convention; (2) set forth the nature of the amendment or amendments
for the consideration of which the convention is called; and (3) authorize
the appropriation of moneys for the payment of all expenses of the con­
vention, including the compensation of delegates and employees. A copy of
each such concurrent resolution agreed to by both Houses of the Congress
shall be transmitted forthwith to the presiding officer of each House of the
Legislature of each State.

(b) The convention shall be convened not later than one year
after the adoption of the resolution.

Delegates

SEC. 7 (a) A convention called under this Act shall be composed of
as many delegates from each State as it is entitled to Senators and Repre­
sentatives in Congress. In each State two delegates shall be elected at large
and one delegate shall be elected from each Congressional district in the
manner provided by State law. Any vacancy occurring in a State delegation
shall be fined by appointment of the Governor of that State.

(b) The secretary of state of each State, or, if there be no such
officer, the person charged by State law to perform such function shall
certify to the Vice President of the United States the name of each delegate
elected or appointed by the Governor pursuant to this section.

(c) Delegates shall in all cases, except treason, felony, and
breach of the peace, be privileged from arrest during their attendance at a
session of the convention, and in going to and returning from the same;
and for any speech or debate in the convention they shall not be questioned
in any other place.

(d) Each delegate shall receive compensation for each day of
service and shall be compensated for traveling and related expenses. Pro­
vision shall be made therefore in the concurrent resolution calling the con­
vention. The convention shall fix the compensation of employees of the
convention.

Convening the Convention

SEC. 8(a) The Vice President of the United States shall convene the
constitutional convention. He shall administer the oath of office of the dele­
gates to the convention and shall preside until the delegates elect a presid­
ing officer who shall preside thereafter. Before taking his seat each delegate
shall subscribe an oath not to attempt to change or alter any section, clause
or article of the Constitution or propose additions thereto except in con­
formity with the concurrent resolution calling the convention. Upon the
election of permanent officers of the convention, the names of such officers
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shall be transmitted to the President of the Senate and the Speaker of the
House of Representatives by the elected presiding officer of the convention.
Further proceedings of the convention shall be conducted in accordance
with such rules, not inconsistent with this Act, as the convention may
adopt.

(b) The Congress shall appropriate moneys for the payment of
all expenses of the convention.

(c) Under such regulations as the President shall prescribe, the
Administrator of General Services shall provide such facilities, and each
executive department and agency shall provide such information, as the
convention may require, upon written n:quest made by the elected presid­
ing officer of the convention.

Procedures of the Convention

SEC. 9(a) In voting on any question before the convention, including
the proposal of amendments, each delegate shall have one vote.

(b) The convention shall kf~l~p a daily verbatim record of its
proceedings and publish the same. The votes of the delegates on any ques­
tion shall be entered on the record.

(c) The convention shall terminate its proceedings within one
year after the date of its first meeting unless the period is extended by the
Congress by concurrent resolution.

(d) Within thirty days after the termination of the proceedings
of the convention, the presiding officer shall transmit to the Archivist of the
United States all records of official proceedings of the convention.

Proposal of Amendments

SEC. 10(a) Except as provided in subsection (b) of this section, a
convention called under this Act may propose amendments to the Consti­
tution by a vote of a majority of the total number of delegates to the con­
vention.

(b) No convention called under this Act may propose any
amendment or amendments of a general' nature different from that stated
in the concurrent resolution calling the convention. Questions arising under
this subsection shall be determined solely by the Congress of the United
States and its decisions shall be binding on all others, including state and
Federal courts.

Approval by the Congress and Transmittal to the
States for Ratification

SEC. 11 (a) The presiding officer of the convention shall, within thirty
days after the termination of its proceedings, submit the exact text of any
amendment or amendments agreed upon by the convention to the Congress
for approval and transmittal to the several States for their ratification.

(b) The Congress, before the expiration of the first period of
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three months of continuous session following receipt of any proposed
amendment, shall, by concurrent resolution, transmit such proposed
amendment to the States for ratification, prescribing the time within which
such amendment shall be ratified or deemed inoperative and the manner
in which such amendment shall be ratified in accordance with Article V of
the Constitution: Provided, that, within such period, the Congress may,
by concurrent resolution, disapprove the submission of the proposed
amendment to the States for ratification on the ground that its general na­
ture is different from that stated in the concurrent resolution calling the
convention or that the proposal of the' amendment by the convention was
not in conformity with the provisions of this Act: Provided further, that
the Congress shall not disapprove the submission of a proposed amendment
for ratification by the States because of its substantive provisions.

(c) If, upon the expiration of the period prescribed in the pre­
ceding subsection, the Congress has not adopted a concurrent resolution
transmitting or disapproving the transmittal of a proposed amendment to
the States for ratification, the President of the Senate and the Speaker of
the House of Representatives, acting jointly, shall transmit such proposed
amendment to the Administrator of General Services for submission to the
States. The Administrator of General Services shall transmit exact copies
of the same, together with his certification thereof, to the legislatures of the
several States.

Ratification of Proposed Amendments
SEC. 12(a) Any amendment proposed by the convention and sub­

mitted to the States in accordance with the provisions of this Act shall be
valid for all intents and purposes as part of the Constitution of the United
States when duly ratified by three-fourths of the States in the manner and
within the time specified.

(b) Acts of ratification shall be by convention or by State
legislative action as the Congress may direct or as specified in subsection
(c) of this section. For the purpose of ratifying proposed amendments
transmitted to the States pursuant to this Act the State legislatures shall
adopt their own rules of procedure. Any State action ratifying a proposed
amendment to the Constitution shall be valid without the assent of the
Governor of the State.

(c) Any proposed amendment transmitted to the States pur­
suant to the provisions of section 11 (c) of this Act shall be ratified by the
legislatures of three-fourths of the several States within seven years of the
date of transmittal or be deemed inoperative.

(d) The secretary of state of the State, or if there be no such
officer, the person who is charged by State law with such function, shall
transmit a certified copy of the State action ratifying any proposed amend­
ment to the Administrator of General Services.

Rescission of Ratifications
SEC. 13 (a) Any State may rescind its ratification of a proposed
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amendment by the same processes by which it ratified the proposed amend­
ment, except that no State may rescind when there are existing valid ratifi­
cations of such amendment by three-fourths of the States.

(b) Any State may ratify a proposed amendment even though
it previously may have rejected the same proposal.

(c) Questions concerning State ratification or rejection of
amendments proposed to the Constitution of the United States shall be de­
termined solely by the Congress of the United States and its decisions shall
be binding on all others, including State and Federal courts.

Proclamation of Constitutional Amendments

SEC. 14. The Administrator of General Services, when three-fourths
of the several States have ratified a proposed amendment to the Constitu­
tion of the United States, shall issue a proclamation that the amendment
is a part of the Constitution of the United States.

Effective Date of Amendments

SEC. 15. An amendment proposed to the Constitution of the United
States shall be effective from the date specified therein or, if no date is
specified, then on the date on which the last State necessary to constitute
three-fourths of the States of the United States, as provided for in article V,
has ratified the same.
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The Lords & Givers of Life
James F. Csank

T HE DECISION of the United States Supreme Court on January
22, 1973, in the "abortion cases," one arising in Texas, the other in
Georgia,! has been called by William JF. Buckley among others, the
"Dred Scott decision2 of the Twentieth Century." H is an apt de­
scription, for the two cases are similar in a number of respects, in­
cluding the following: the court's approach in each case was pri­
marily historical (consisting of a review of developments in the
areas, respectively, of abortion and slavery); each court was highly
selective in its use of historical evidence; each court treated as un­
important a number of procedural and technical matters; and each
court decided some issues not directly related to the legal questions
presented.

There are other parallels. The issue in each case involved basic
questions of the meaning of America's past, its beliefs about itself,
and its direction for the future; issues which the court either could
not or would not acknowledge. The Supreme Court in each case was
deciding a sensitive question, upon which various segments of the
community were already divided. The underlying conflict was ig­
nored, even if recognized. The latter conflict is inherent in America,
arising from a tension between the earliest and most fundamental
documents in American history: the Declaration of Independence,
with its emphasis on abstract truths, and the Constitution, with its
emphasis on procedural stability.

This article is a critique of the Roe case, weaving the warp of the
abortion decision with the woof of the slavery case, in order to bring
these similarities to light. The argument is meant to be an analogy,
and if it is valid, the position of the Dred Scott case as the worst
decision in the history of the Supreme Court will be shared by Roe.3

1. The Facts of the Cases

Roe v. Wade. Roe is the pseudonym by which an unmarried but
Jl"lRmes IF. CSlRM is a practicing attorney in Cleveland. This article first appeared in
The St. Croix Review (April, 1976), and is reprinted here, slightly revised, with
the author's permission.
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pregnant lady enters the history books. Wishing to terminate her
pregnancy, she instituted a suit in a United States District Court in
Texas, challenging that state's law, which made it a crime to perform
an abortion unless it was necessary to save the life of the mother.
Whatever her reasons, Roe's life and health were not among them,
for she admitted in the papers she filed that she was not endangered
by the pregnancy.

Roe was joined in her suit by a doctor, against whom there were
at that time two pending prosecutions for alleged violations of the
Texas abortion statute.

In a separate proceeding, later joined for hearing with that of Roe
and the doctor, a married couple calling themselves (what else?) the
Does also challenged the same law. The Does alleged that, while the
Mrs. was not pregnant and did not want to become pregnant for
health reasons, she very well might become pregnant in the usual
manner, and if she did, they would like the freedom to terminate
that pregnancy.

Roe and the Does complained that the Texas abortion law, by re­
stricting abortion to cases where it was necessary to save the life of
the mother, invaded their respective rights of personal and of marital
privacy, and that it was unconstitutionally vague.4 The doctor's
claim was essentially the same, with the emphasis on his right to
advise his patients without interference by the state.

At the consolidated hearing, the lower federal court dismissed the
Does' case, and went on to find, and issue an order, that the Texas
law was unconstitutional and therefore could not be enforced by the
Texas prosecutorial authorities. Everybody appealed.

Dred Scott v. Sandford. The facts in this case are more complicated,
and more substantial. Scott was a slave, whose master, a Doctor
Emerson, was employed by the United States Army. In 1836, Emer­
son was transferred from Missouri (a slave state) to an army base in
the free state of Illinois, and among the items of property which he
took with him when he moved was Scott. Approximately two years
later, Emerson was again transferred:, this time to Wisconsin Terri­
tory, and again Scott went with him. The Territory was "free"
under the provisions of the law of 1820 known as the Missouri Com­
promise, forbidding slavery in any area then held by the United
States north of the line 36 degrees 30 minutes. After residing there
for another two year period, Scott and his master returned to Mis­
soun.

Scott brought an action in the Missouri state courts, alleging that
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his residence on free soil for approximately four years had resulted
in his emancipation. The Missouri Supreme Court ruled that it did
not have to give effect to Illinois law or to the federal territorial law,
both of which provided that the residence of a slave in the respective
jurisdictions operated to free him. Rather, Missouri law controlled,
and under that law, said the court, Scott was still a slave.

In the meantime, Scott was sold by Emerson to one Sandford, a
resident of New York, for the purpose of establishing different state
citizenships between Scott and his master, and therefore entitling the
former to bring suit in the federal courts based on diversity of citizen­
ship. In this new case, Scott alleged that he was a citizen of Missouri,
that Sandford was a resident of New York, and that Scott was a free
man. Sandford replied that, since Scott was a Negro and the descen­
dant of Negroes who had been imported into this country as slaves,
he could not be a citizen. Hence, having no jurisdiction, the federal
court could not hear the case. The lower federal court ruled in
Scott's favor on the issue of citizenship, but after a hearing on the
question of his status, ruled in favor of Sandford. Scott appealed.

II. The Decisions

Roe v. Wade. The court ruled that the Texas law was indeed an
unconstitutional invasion of Roe's right of privacy. While the state
has interests to protect in the abortion area, interests regarding the
time, place, and manner of performing an abortion, and interests in
the protection of fetal life, it was the Supreme Court's judgment that
these interests were not sufficiently "compelling," i.e. important, to
justify such a sweeping restriction on t4e availability of abortions as
that imposed by Texas. The woman's "right of privacy" was found
in or read into the Fourteenth Amendment of the U.S. Constitution,
which prohibits any state from depriving its citizens of life, liberty,
or property without due process of law; the decision to abort was
considered a matter of personal liberty, which could not be unduly
restricted by the states. Justice Blackmun, writing the opinion of the
court, laid down specific guidelines to help the states in writing abor­
tion laws: 1) in the first three months of pregnancy, the decision
whether or not to abort "must be left to the medical judgment of the
pregnant woman's physician"; 2) for the remaining months of gesta­
tion, the state might regulate the licensing and qualifications of the
person performing the operation; 3) after the fetus reached the stage
of viability, that is, when it was capable of meaningful life outside
the womb, the' state might, if it chose, prohibit abortions altogether,
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except when necessary for the prese:rvation of the life or health of
the mother. The court was not very specific about just when viability
was reached, but the earliest time appears to be after twenty-four
weeks.

Dred Scott v. Sandford. The court, in an opinion written by Chief
Justice Taney, held that a black, whl~ther free or slave, could not be
a citizen, and hence had no standing to bring suit in a federal court;
that Missouri law did control the question of Scott's status, and since
that law had declared him to be a slave, a slave he was; and finally,
that Congress had no power to prohibit slavery in the territorial
possessions of the United States, and that its 1820 attempt to do so
was unconstitutional.

Ill. Critique of Roe v. Wade

Preliminaries and Technicalities. At the outset, the Supreme Court
was faced with certain technical, procedural problems, the solution
of which is of interest mainly to the attorney. They will be mentioned
here, not for whatever bearing they may have on the judicial process
as a process, but for their bearing as evidence of the court's desire to
decide the abortion controversy.

In Section III of his opinion, Blackmun states that proper pro­
cedure, or at least preferred procedure, for bringing a case before the
Supreme Court was not followed. Indicative of what follows, the
court brushed aside the technicalities, on the grounds that to require
technical preciseness would be "destrlLlctive of time and energy."

The court spent more time on the doctrines of justiciability and of
standing. Briefly, these two doctrines serve as self-imposed restric­
tions on the exercise of the judicial power; they are adhered to when
the court wishes to avoid a decision on the "merits," that is, on the
problem presented for review; and they are ignored when the court
wishes to decide the case. Justiciability has reference to the type of
case before the court, and the doctrim: requires an affirmative answer
to the question: does the factual situation involved give rise to the
type of conflict or dispute which courts in the past have resolved and
should continue to resolve? Standing has reference to the parties to
the case, and that doctrine requires alOl affirmative answer to both the
following questions: does the case involve a real conflict of ipterest
between the parties? and, do the parties have a personal stake, some­
thing to win or lose, in the dispute and its outcome?

With regard to the married couple, the court found neither justic-
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iability nor standing. The detriment to their interest of which they
complained in the court below was of such a speculative character
and was so remote that they were not adversely affected by the Texas
law, and might never be so affected. With regard to the doctor, he
had a justiciable interest in the case arising from the fact that he
faced two prosecutions for alleged violations of the law; but since
all the questions he raised in his suit could be employed as defenses
to the prosecutions, it was not necessary for the Supreme Court to
decide his issues directly. Hence he had no standing, as far as the
federal courts were concerned. Besides which, we must remember,
the actual decisions of the court in Roe's case would also be a com­
plete defense to the doctor in trials he faced, and would also be a
complete granting of the relief sought by the Does.

The court held that Roe had presented a justiciable controversy
and that she had standing to contest the existing Texas law. As the
facts existed in 1970, when she filed her complaint in the lower
court, Roe was a pregnant woman, whose desire for an abortion was
"thwarted" by Texas, and thus the state law operated to her detri­
ment. This satisfied the standing requirement. The fact that Roe was
not pregnant in January of 1973, or at least not pregnant with the
same fetus, was brushed aside; never mind that she had either ob­
tained an illegal abortion in Texas, a legal abortion somewhere else,
had lost the fetus through natural causes, or had given birth to a
bouncing baby boy or girl sometime in 1970. Because the court
wanted to hear and decide the case, it ignored a doctrine related to
those above, that of mootness, which states that there must be an
actual controversy existing between the parties, not only at the time
of the lower court proceedings, but at each appellate level. H the
controversy is settled or otherwise disposed of between stages of liti­
gation, the case is said to be "moot." This doctrine provides the court
with another convenient loophole through which it can avoid taking
a stand.

The explanation given by the court for ignoring the doctine of
mootness and for finding that Roe had standing was simply that,
given the human gestation period, no case in which pregnancy was
involved could possibly wind its way through the courts in time to
reach the highest level before that pregnancy was ended. Therefore,
if the court were to decide a case in which pregnancy was a signifi­
cant factor, it had no choice but to ignore the technicalities of moot­
ness and of standing. None of this, however, has any bearing on the
question of justiciability, on the question of whether cases involving
pregnancy should be and can be settled by court action. This ques-
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tion the court never discusses; it merely assumes that such contro­
versies are and should be entitled to judicial scrutiny. Said Blackmun:

Our task, of course, is to resolve the issue by constitutional measure­
ment, free of emotion and of predilection. We seek earnestly to do this,
and, because we do, we have inquired into, and in this opinion placed some
emphasis upon, medical and medical-legal history, and what that history
reveals about man's attitudes toward the abortion procedure over the
centuries.6

Note the "of course." Why is it the court's task to decide? Was
Blackmun so convinced of the propriety of the court's getting in­
volved in the abortion controversy, and so convinced that the coun­
try agreed with· him, that he felt no need to explain? Or was he
unable to do so, therefore having to slide over the question by writing
as if he felt convinced?

In the second and third paragraphs of the opinion (discussed in
detail below), Blackmun acknowledged the vigor of the contesting
views regarding abortion. Given this diversity and the depth of the
conflict, why does the court arrogate to itself the power to issue what
it hopes to be a final solution? Why should not the controversy be
left to the action and reaction of the political arena? Why not leave
the individual states free to set their own law, rather than impose
a set of rigid guidelines applicable to all fifty states?

Until recently the Supreme Comt declined to consider certain
cases, such as those arising out of apportionment schemes and con­
gressional redistricting, on the grounds that they involved political
questions, not suitable to judicial Jiat,. but best left to the ebb and
flow of politics. In this area, the court has now acted, imposing by its
decisions the principle of "one-man, one-vote," and thus forbidding
at least the most blatant forms of gerrymandering. But the principle
of "one-man, one-vote" was one to which lip-service was given, even
by those who were most adept at refusing to adopt it in practice; this
may have been an unstated but nonetheless important reason for the
court's entering the field.

But the abortion controversy is not so superficial. It would seem
that the deeper the controversy, the greater the feelings on each side,
the greater the sincerity with which opposing views are held, the less
proper is a judicial decree attempting to end the strife.

If the court had availed itself to anyone or more of the restrictive
doctrines we have been discussing to dispose of the case, it would
have been an example of a self-denial rarely seen in Washington,
D.C. during the past twenty years.
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Logically and consistently, the court treated both Roe and the
Does identically. It viewed the position of each as it existed at the
time of the original filing, and took cognizance in neither case of any
developments between that time and the time of its decision. Yet
this does not change the complexion of the case actually before it.
That case involved symbols: Roe was a symbol of women in general;
Texas was a symbol of the states in general; and its abortion statute
was a symbol of all such legislation.

The Dred Scott case, too, had its share of preliminaries and tech­
nicalities. There was the "plea to the jurisdiction" of the court below,
Sandford's defense that, since Scott was black, he was not a citizen
and could not bring suit in the federal court. The trial court ruled
against Sandford on this preliminary question, but later, on the facts,
ruled in Sandford's favor by holding that Scott was still a slave.
When Scott appealed this ruling, and this ruling only, the question
arose as to the power of the Supreme Court to review the ruling on
Sandford's plea to the jurisdiction. If the court had the power to
review that question, and reversed the lower court, did that dispose
of the case, so that it became unnecessary to review the "merits?" Or
should the court review the whole file?

Here again, the court decided the way it wanted to decide. The
lower court had no jurisdiction; it had been wrong to overrule Sand­
ford's plea. Taney could have sent the case back to the lower court,
with instructions to dismiss the entire proceeding, thus depriving the
lower court of any authority to rule on the merits. But Taney went
on to hold that the court must also review the merits of the case, so
that a complete determination could be had at the highest level, thus
giving himself and the six justices who agreed with him the oppor­
tunity to rule as they desired on the more basic issues.

Prejudices and Predilections. The introductory portion of Blackmun's
opinion in the Roe case reveals his awareness that the court was
about to handle a political bombshell. Blackmun attempts to justify
the court's decision to decide and to ameliorate the impact, both of
the decision itself and of the court's acting at all, on those who
would disagree with either or both of the court's acts. But in doing
so, he reveals the secular, humanistic philosophy he and most of his
colleagues hold.

Though it may call upon, and in the past has called upon, the
executive branch of the federal government to enforce its decrees,
the Supreme Court prefers to win acceptance of its decisions by
persuasion and by drawing on the reserve of moral authority it has
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built up over the years. "The pen is mightier than the sword" is a
cliche, but nonetheless true; and it is a cliche that the court believes
in. It is an accepted, indeed indispensable, tactic of the rhetorical
arts to define not only your own position, but that of your opponent,
in such a manner as to subtly influence your neutral audience. As
rhetoricians, the justices of the Supreme Court are not above "damn­
ing with faint praise."

The Texas abortion statute is "over a century old," while that of
Georgia6 has a "modern cast," reflecting the influence of "recent"
attitudinal changes, of advancing medical knowledge and techniques,
and of new thinking about an old issue. The court acknowledges it~

"awareness of the sensitive and emotional nature of the abortion
controversy, of the vigorous opposing views, ... and of the deep
and seemingly absolute convictions" the subject raises. Blackmun
lists the factors operating in this area: "one's philosophy, one's ex­
periences, one's exposure to the raw edges of human existence, one's
religious training, one's attitudes toward life and family and their
values, and the moral standards cme establishes and seeks to
observe...."

Blackmun's own attitude toward these factors appears to be con­
descension. Little weight is to be given to them. Why? Because they
are all so subjective. They all "color one's thinking." Clearly, in this
context, "to color" means "to cause: to appear different from the
reality; or to give a special character or distinguishing quality to"7;
both highly subjective, both highly pe:rsonal. What, indeed, could be
more subjective, i.e. less susceptible to scientific measurement, classi­
fication, and verification, than "one's philosophy," "one's attitudes"?
The fact that millions share the philosophy or attitude is of no con­
cern. If it is not scientific, it is tolerable, but it deserves nothing
more. Religion? This is merely "training," like a Pavlovian dog
which salivates when the bell is rung, except that humans, on hearing
a bell, genuflect or bless themselves. Morality? This is merely a
name for the standards "one" establishes for himself. Honor to him
who does set up such standards and who abides by them, but they
are his, not ours, not mine; they have no objective existence or
validity.

Other factors operate on the abortion question: scientifically veri­
fiable factors, such as pollution, over··population, poverty, and racial
feelings. Philosophy, religion, and ethics are one thing; sociology,
anthropology, and ecology are another.

"Free of emotion and of predilection." Well, of course, emotions,
being completely personal and subjective, are undesirable. No predil-
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ection either, for we must approach the problem with open minds.
But is the court doing so? Does not Blackmun reveal his predil­
ections? And is the predilection the court asks that we leave behind
that which arises from "one's philosophy, one's religious training,
and the moral· standards one establishes"?

The 1857 Supreme Court displayed its own set of prejudices and
predilections in the Dred Scott case. While racial prejudice may have
influenced some of the justices, there is no doubt that the overriding
bias was of the sectional type.8 Of the nine justices, five were from
slave states; they, together with one justice from New York and one
from Pennsylvania, constituted the seven-to-two majority. Chief Jus­
tice Taney's opinion sets forth a number of times the conception of
the Negro as an inferior being, with no rights which the white man
was bound to respect, with no rights other than those which the white
man might choose to grant him.9 The sectional slant is evident in the
court's ruling that Missouri law was applicable to the question of
Scott's status, that federal legislation prohibiting slavery in the terri­
tories was unconstitutional, and that Illinois law could be safely
ignored.

Of course, it is not impossible that the Supreme Court, in each
decision, acted in the sincere belief that it was both necessary and
wise for it to assume the responsibility of deciding the respective is­
sues presented. That the court considered it its duty in each case to
remove from the political arena a burning and potentially destruc­
tive issue, and that its decision to rule on the case was an act of
statesmanship, is quite likely.

The problem with such statecraft is that it imposes on the question
involved a legal straight jacket; it renders it impossible for the issue
to undergo any evolution at the hands of the people and their repre­
sentatives; and it negates the possibility of the establishment by the
political process of an equilibrium between the opposing positions,
with which both sides can live. The solution, imposed from outside
that process, becomes rigid.

In Dred Scott, the court attempted to settle a basic issue: the status
of the black man in American society, whether free or slave. By say­
ing that no black man could be a citizen of a state of the United
States, the court effectively closed the door to peaceful evolution. It
encased blacks in a limbo: they may not always be slaves, but they
will never be members of our community. It was to this aspect of the
decision that Lincoln most objected.10

According to Lincoln, the Founding Fathers had been successful
in their revolution because they had retained control of it; they had
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made a political, not a social, revolution. Their theoretical wisdom
consisted in knowing the difference; their practical wisdom exhibited
itself in the change of their political masters, without attempting to
change the structure of the society in whose name they acted. They
were afraid of a social revolution, and their fears were confirmed by
developments in France a decade latelr.

Knowing that society must change in order to survive, the Found­
ers established certain goals always to be kept in sight, even if never
completely attained. They were the goals toward which the society
should move, and they were embodied in the second paragraph of
the Declaration of Independence.

We hold these truths to be self-evident, that all men are created equal,
that they are endowed by their Creator with certain unalienable rights,
that among these are Life, Liberty, and the Pursuit of Happiness.

They knew too that this ideal could not be attained at once, and
that any attempt to do so would destroy what had been achieved
and could delay that which might be achieved. The Founders, in
establishing their government, tried to strike a balance between au­
thority strong enough and stable enough to hold the society together
yet responsive enough to grow, and bend, with a free people.

It was an article of faith with Lincoln that one of the possible
changes to which the Founders left the society open was the death of
slavery and the eventual acceptance of the black man as a political
equal. The Dred Scott decision was a closing of this door, a blocking
of this growth. l1 In one case involving one man, the court had at­
tempted to keep the black man down forever. This was in itself a
social revolution, an imposition of an "ideal" in one quick and irre­
versible act.

Lincoln's opponents, whether the pro-slavery men or the "popular
sovereignty men" like Douglas, always stood on the Constitution,
always dated the founding of America in 1787 or 1789. In Lincoln's
eyes, "America" was born in 1776; the nation preceded its govern­
ment by thirteen years. While it would not be accurate to say that, to
Lincoln, the Declaration was greater or of more importance than the
Constitution, it is true that he found the meaning of the latter in the
former.

In its abortion decision, the Supreme Court has attempted a simi­
lar social revolution. It has tried again to settle a burning controversy
by imposing on the entire nation a set of boundaries. If the court is
sincere in its statement that it "need not resolve the difficult question
of when life begins,"12 the court's basic position is one of agnosti­
cism; it is a splendid example of the application of the "all questions
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are open questions" dogma. It is not surprising that the court in Roe
never mentions the Declaration of Independence. As often as that
document is used as a basis for political opinions and as a justifica­
tion for political goals, those who use it rarely remind us that, to its
author and to its signers, all questions were not open questions; that
there are indeed certain truths which are self-evident. A less agnostic
statement can hardly be discovered in American history.

JBy completely ignoring the Declaration and the possibility that its
ideals may still have validity to our society, as well as by its agnosti­
cism, the JBlackmun Court has revealed a moral blindness which pro­
vides a most significant parallel with the import of the Dred Scott
decision.13

The Court's Use of History. It has been pointed out that the court's
understanding of the moral standards regarding abortion in ancient
times is "partial and defective."14 Our purpose here is not to review
the historical evidence which the court either used or ignored, but to
discuss how the panel used it or ignored it.

The oldest and most unambiguous prohibition of abortion is still
with l,lS; this prohibition is so well-known that the court had no
choice but to take cognizance of it. And since this bit of evidence
was contra the court's position, the prohibition had to be derogated.
I refer to the Hippocratic Oath.

After acknowledging the leading position of Hippocrates in the
history of medicine, and after paying lip-service to the oath's con­
tinuing influence, calling it "the apex of the development of strict
ethical concepts in medicine," the court strains itself to reduce the
oath to a "manifesto," denying that it represents "the expression of
an absolute standard of medical conduct."15 This is accomplished
by showing that the oath arose from the Pythagoreans, a small sect
of ancient philosophers. The oath was not adhered to even in its
author's own day, and it was not until the appearance of Christianity
that the oath became widely known and generally accepted. With an
almost audible sigh of relief, the court accepts the above "theory" as
a "satisfactory and acceptable explanation of the oath's apparent
rigidity."

Our previous discussion of the methodology of rhetoric, as em­
ployed by the court, is relevant here. In its treatment of the oath, the
JBlackmun opinion uses words of description which are motivated by
its desire to belittle its appeal to our enlightened age. The belief of
the Pythagoreans that life began at conception was a "dogma"; the
oath itself is "uncompromising" and "austere." It is merely a "mani-
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festo," attempting to impose an "absolute standard of medical con­
duct."

This semantic down-grading is only one tactic employed by Black­
mun, and the more obvious and least offensive one at that. The
entire discussion of the oath is weak, permeated as it is by confusion,
amorality, or both. When the opinion states that "the oath was not
uncontested even in Hippocrates' day," that "it certainly was not ac­
cepted by all ancient physicians,"16 and that there is "evidence of the
violation of everyone of its injunctions," the writer of that opinion
is revealing either his utilitarianism or his agnosticism. If Blackmun
is merely confusing the objective validity and worth of a moral stan­
dard with the popularity and acceptance which that standard wins
in the community, he is a utilitarian; iE, however, he is saying that no
moral standard has any objective validity or worth, or that one
standard is just as good as another, he is an agnostic.

There is ample evidence of the violation of everyone of the in­
junctions of the Ten Commandments. The accepted American
theory of the moral value of free, democratic government is not un­
contested, even in Blackmun's day, just as the moral blameworthi­
ness of slavery was not accepted by all public figures in Lincoln's
time. Following Blackmun's reasoning, the Ten Commandments,
democracy, and the end of slavery have no meaning other than
being historical accidents; none of them have objective validity or
worth; none of them are of didactic value.

A person does not have to rollow, or even understand, the works
of Marx or Teilhard to believe in an historical evolution, by which is
meant simply a recognizable growth or development in various cul­
tural attitudes and institutions over a period of time. An obvious
example is the evolution of the moral attitude toward slavery; an­
other is the change in the emphasis of political theory, from monarchy
to aristocracy to democracy. Our Supreme Court would be among the
first to acknowledge such an evolution in, e.g., our beliefs concerning
race relations, and in theories concerning the state's duty to care for
its citizens. (The court no doubt prides itself on being among the
causes of such developments.) And it would be among the first to
prevent any attempted "reverse" evolution, e.g., a return to slavery.
Why then was it moved to ignore an analogous development in the
attitude of the law toward the unborn?

To Plato, the aborting of a fetus was as acceptable as the exposure
of a deformed infant. At common law" an abortion performed before
quickening, before life in the empirically verifiable form of move­
ment was not a crime;17 after the time of quickening, the common
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law recognized abortion as either a felony or as a misdemeanor. By
statute in many states, prior to the Roe case, the abortion of a fetus
at any stage of development was a felony. Further distinctions have
been added by statutory enactments, both in England and in Amer­
ica: abortion was not criminally punishable if performed to save the
life of the mother; the mother's "life" was later widened to include
health, both physical and mental; and still another development oc­
curred as the result of recent advances in the speciality of embry­
ology, when it became possible in some cases to predict that a
particular fetus was deformed or would be born handicapped. In
response to this development, some statutes excepted from the gen­
eral prohibition of abortions those performed to prevent such births.

All of this appears in Blackmun's opinion, including references to
two documents of the American Medical Association, one dated
1859, the other 1870, both of which condemned abortion primarily
on the grounds that the unborn "child" was a living, human, being.18

Jumping ahead almost a century, the next developments of which
the court takes notice are the recent changes in the position of the
American Medical Association, the American Public Health Asso­
ciation, and the American Bar Association. These groups, the first
two in 1970, the last in 1972, issued reports and made recommenda­
tions which treated abortion as just another medical procedure. The
only standards to be applied are procedural standards: the qualifica­
tions and licensing of doctors and hospitals, the availability of
emergency treatment, the availability of counseling, and the dis­
pensing of contraceptive information.

Xn the view of the court, these twentieth-century developments do
not constitute a continuation of our society's evolution in its atti­
tudes toward abortion. If at common law abortion was not a crime,
or at least not a serious crime, then a woman had, at common law,
a greater freedom to obtain an induced end to her pregnancy than
she has at present. The state statutory prohibitions of abortions came
about, as the court repeatedly emphasizes, "only" in the nineteenth
century, and rather than being a continuation and advancement of
an evolution, they constitute only a widespread aberration, which
interfered with the growing area of personal liberty. The recent
changes in the attitudes of the groups named above are representa­
tive of a desire in the community as a whole to return to the "Golden
Age of Freedom to Abort." But now, of course, this freedom is even
more meaningful, since the advances in medicine have made it safer
and easier to procure the operation. Surely, in our day of antiseptics
and anesthetics, a woman's right to an abortion should not be more
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restricted than in the days of the common law, when the procedure
was dangerous. God is Science, Science is Knowledge, and Knowl­
edge will make us all free.

If one reads all 240 pages of the Dred Scott decision, one is struck
by the contrast between history as used by the majority and history
as used by the dissenters. Space does not permit a full analysis, but
a few examples will illustrate the dichotomy. Both sides extrapolated
the historical evidence which supported their positions, the majority
emphasizing the statutes and court decisions regulating the black
man, free or slave, and restricting the rights and privileges to which
he was entitled; the minority emphasizing the spreading moral con­
demnation of slavery and the growing tendency to find emancipation
in particular cases, the master's lack oUntent to emancipate notwith­
standing. Evidence that could not be ignored was attributed by the
different writers to different motives; e.g., the abolition of slavery
in the North was claimed by Taney, writing for the majority, to be
the result of climatic and economic conditions prevailing there,
while the dissenters claimed that it was the result of the realization
of the moral evils of the institution. A. final example shows that argu­
ments based on semantics were not unknown to the earlier court.
The Constitution gave Congress the power to make "all needful rules
and regulations respecting the territory and other property of the
United States." It was under this provision that Congress, in 1820,
had claimed the power to prohibit the introduction of slavery into
the remaining portion of the territory included in the Louisiana Pur­
chase. According to Taney, the word "territory" could only have
applied to such areas as the United States possessed at the time of
the adoption of the Constitution; since the Wisconsin Territory was
added to the domain of the nation in 1803, the word "territory"
could not have had reference to it, and the clause under considera­
tion could not have given Congress the power to make "all" needful
rules and regulations for Louisiana.

If the Constitution is what the Supreme Court says it is, then
history, when used to interpret the Constitution, is also what the
Supreme Court says it is. Insofar as the interest of the nation and
of the two sections of the nation in 1857 concerned slavery, the Su­
preme Court attempted to elevate the sectional interests of the
South over the sectional interest of the North and of the federal gov­
ernment. Until its decision in Dred Scott v. Emerson, the Missouri
Supreme Court had recognized and given "full faith and credit" to
that provision of the Illinois law which operated to emancipate any
slave held by a resident master within the jurisdiction of that state.
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But in that case, the Missouri Court frankly refused to follow its
own precedents, and frankly stated the reason for its change: "that
times are not as they were when the former decisions on this subject
were made,"19 or, as the reason was characterized by Justice Mc­
Lean in his dissent, the state court was "influenced, as declared, by
a determination to counteract the excitement against slavery in the
free states."20 This was a commendable honesty, but it must have
appeared as a slap in the face to the North; for consider that, after
Dred Scott, the Southern states were free to ignore the law of North­
ern states as it affected the status of blacks; but that the Northern
states were not granted a similar liberty, because of the "fugitive
slave law" and the provision of the Constitution on which it was
based, requiring all state governments to return runaway slaves to
their rightful owners upon application.21

The present Supreme Court, in the abortion case, has invalidated
at least thirty-one state laws restricting abortion,22 and has imposed
federal guidelines for any future enactments in this field. The impo­
sition of these guidelines effectively negates the possibility of future
development. We can only wonder if Blackmun's references to "re­
cent attitudinal changes" and to "new thinking" about the old issue
of abortion is his oblique way of stating the court's response to such
political influences as the Women's Lib. Movement.

The court's disquisition on the history of abortion is meant to
establish that: 1) at common law, a woman had more freedom to
procure an abortion without worry or criminal prosecution than she
now has; 2) state laws restricting abortions are grounded on one or
more of the following reasons: a) they are meant to enforce a Vic­
torian code of sexual conduct; b) they are designed primarily to
deter the woman from submitting herself to a hazardous operation;
or c) they are designed to protect pre-natal life; but 3) reason a) is
no longer valid (the court disposes of this reason just that curtly);
reason b) is out-dated, due to the advances in medical procedures
and techniques; reason c) is not an historical reason, and its discus­
sion and disposition comes later.

Therefore, from the point of view of history, there is no good
reason to restrict the availability of abortions to a degree not found
in earlier times.

At this point, however, the court had yet to dispose of the "pro­
tection of pre-natal life" justification of state anti-abortion statutes.
Assuming that it did so, it still left unanswered the basic questions of
whether and why a woman has a right to seek and obtain an abor­
tion.
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The Court's Law. Blackmun's opinion starts its discussion of the
legal issues with a statement that the right of personal privacy
does exist, even though it is nowhere explicitly mentioned in the Con­
stitution. This right has been found in or read into various provisions
of that document, but the one the court prefers is the Fourteenth
Amendment's "concept of personal liberty and restrictions upon
State action." The opinion makes it clear that only those personal
rights that are "fundamental" or "implicit in the concept of ordered
liberty" are included in the guarantee: of personal privacy, and that
this right "has some extension" to activities concerning one's family,
spouse, and children. It simply extendls the right of personal privacy
to encompass a woman's decision whether or not to terminate her
pregnancy.

By "right of privacy," the Supreme Court means something quite
different from "the right of an individual to be let alone, to live a
life of seclusion, or to be free from unwarranted publicity."23 Though
it does not define what it means, the: court's understanding of this
right can be pieced together from its discussion in Roe: the right
of privacy protected by the Fourteenth Amendment is a guarantee
that certain fundamental rights, those implicit in the concept of
ordered liberty, will not be restricted by state action, unless the
exercise of the fundamental rights is outweighed by a "compelling
interest," on the part of the state, in Jrestricting its exercise.24 If this
is an accurate description, the court's finding that the right of pri­
vacy includes a woman's decision to have an abortion is misleading;
rather, the court's ruling is that "the right of privacy guarantees that

\

the fundamental right to an abortion will not be restricted by state
action, unless the exercise of the right to an abortion is outweighed
by a compelling state interest in restricting that exercise." In order
to clarify the distinction, and to show that it does indeed make a
difference, consider an analogy.

In the comfort and seclusion (let us say, in the privacy) of my
home, I read and enjoy pgrnography. The law does not interfere
with my doing so. If a publication is deemed by the authorities to be
pornographic, and therefore not entiltled to the protection of the
First Amendment, the publication will be banned or confiscated, and
I shall no longer be able to enjoy my pastime. My "right of privacy"
has not been violated; no personal right of mine has been denied, for
I do not have a right to read pornography. If I had such a right, then
the law could not destroy my right or render it unexercisable by
banning or confiscating the publication, or prosecuting the pornog­
rapher.
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SO, too, in the abortion area. Roe wished to have such an opera­
tion; the law declared such operations to be, for the most part,
illegal, and a~ted to deter doctors from performing them. Roe too
is prevented from doing as she wished, but her "right of privacy"
was not violated, nor was any other right, for she had no "right to
an abortion." But if Roe does have such a right, then the law cannot
validly deter the doctor from operating nor prosecute him for doing
so.

This seems to be the most appropriate place to discuss an aspect
of the abortion controversy of which the court took notice on a
number of occasions, and which was treated as an argument against
the validity and enforcement of the Texas statute. The court treated
as incongruous the situation of a woman's seeking and obtaining an
abortion, with consequent prosecution of the doctor, while the law,
in most cases, did not touch the woman. The analysis above supplies
an answer: the woman was protected by her "right of privacy," be­
cause the law realizes that it cannot control all the actions of a
citizen; on the other hand, the abortionist, like the pornographer,
makes available that which is forbidden by law. This also explains
why some states, e.g., Ohio, prosecute the woman, not under the
abortion statute, but under a separate provision which makes her
an "aider and abettor." Another consideration is the impossibility
of prosecuting a woman under the law of state A, in which she re­
sides and in which abortions are illegal, when the abortion took
place in state B, in which the operation is legal.

After Roe, the right of privacy does not shelter the woman from
prosecution; it shelters her right to an abortion.

Not only does a woman have a right to abort her fetus, but this
right is among the most absolute of those protected by law, notwith­
standing the court's statement that the "woman's right" is not
absolute but must be weighed against important state interests.25

The following are the considerations applicable to our argument.
The court lists the factors which it feels are involved in the deci­

sion to abort. 26 Some of these factors are wholly subjective and
stated in such a general manner as to be practically meaningless.
Any woman is capable of claiming, some in good faith, some in bad,
that the birth of a child will "tax her mental and physical health," or
will force on her a "distressful life and future," or will attach the
"stigma of unwed motherhood" to her, or will bring an "unwanted
child" into the world.

Also, the restrictions which the court allows the state to impose
on the abortion procedure are only those which a) affect the state's
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compelling interest in regulating medical procedures, practitioners,
and facilities in general; or which b) are based on the state's com­
pelling interest (if it finds that it has one) in protecting "potential
life." The first imposes no restrictioI1ls at all on the woman; in fact,
the desirability of obtaining an abortion in a safe manner, in a
clean hospital, performed by a qualified physician is one of the
major arguments for liberalizing the law, an argument always
dramatized by the picture of a gypsy woman in an ill-lit back room
with darning needles. Restrictions based on b) may be imposed only
in the last two or three months of pregnancy, and then only if the
life or health of the mother is not in jeopardy. Since a woman who
faces the "distress" of an "unwanted child," or the "stigma of unwed
motherhood" will be likely to have an abortion before her "six
months are up," and since the definition of the woman's "life or
health" is broad enough to leave it to her complete discretion
whether or not she is endangered, the efficiency of these restrictions
is open to serious doubt, if not to outright cynicism.

Some state legislators have apparently understood the Roe case
better than Chief Justice Burger, who claims that the court has
rejected "any claim that the Constitution requires abortions on
demand."27 As an example, Ohio's present "abortion" statute took
effect on September 16, 1974, and is found in Chapter 2919 of its
Revised Code. The only restriction on obtaining an abortion, from
the point of view of availability, is that it be performed with the
"informed consent" of the mother" or of the mother's parent or
guardian, if the mother is a minor.

In order to determine whether the Texas abortion statutes and all
others similarly drawn were valid under the U.S. Constitution,
Blackmun applied the "compelling state interest" test. It was pri­
marily over this choice that Justice Rehnquist wrote his separate
dissenting opinion;28 Rehnquist would have asked, not "Does the
state have a compelling interest to protect, by restricting the avail­
ability of abortion to those cases in which the life of the mother is
endangered?", but "Does the Texas restriction of the availability of
abortions to such cases bear a rational relation to any interests' the
state seeks to protect?" The test used in any particular case indicates
1) where the burden of proof rests, with the state (proving that its
interest is "compelling") or with the aggrieved party (the state's law
has no rational relation to any valid objective of the state); and, re­
lated to this, 2) which side of the case received the benefit of any
presumption in which the Supreme Court may wish to indulge (is
the law considered valid until proven unconstitutional or unconstitu-
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tional until proven valid?), and 3) the court's conception of the
burden of persuasion its opinion must bear.

As an example of 3) if a present state law disenfranchised all
red-headed citizens, the "rational relation" test is sufficient to per­
suade the public of the unconstitutionality of the statute. The
question asked would be, "Does the color of a person's hair bear any
rational relation to his exercise of the franchise?" The court would
have no difficulty answering "No." (Real cases are rarely so cut and
dried.) But where the issues are more complicated the court's bur­
den of persuasion is higher. As it increases the burden of the "losing
side," it decreases its own burden. Since the "compelling state inter­
est" test requires more of the state than the "rational relation test,"
the imposition of the former makes the court seem less arbitrary, less
grasping.

We come finally to the court's discussion of the "protection of
pre-natal life" reason for the enactment and enforcement of
restrictive abortion statutes. The court admits that, if the fetus is a
"person," then its right to life is guaranteed by the Fourteenth
Amendment, and Roe's case collapses.29 It is therefore necessary to
show that a fetus is not a person," as that word is used in the Con­
stitution. Its first step is to list every provision of that document
which uses the word, and to show that, as used, it can only apply
post-natally.

"Person" is used three times in the Fourteenth Amendment. "All
persons born or naturalized in the United States . . . are citizens"
is a definition, and technically only proves that the unborn are not
citizens; it does not say nor mean that the unborn are not persons.
The meaning of the term as used in the due process clause and the
equal protection clause30 are the very matters which the court is
deciding. The other provisions in which the words appear involve:
1) the Constitution's euphemism for "slaves";31 2) persons charged
with or answerable for crimes;32 3) persons qualified to hold office
or to serve as electors for office;33 and 4) the apportionment of
representatives.34

Briefly, none of these Constitutional provisions has anything to
say, one way or the other, about the unborn. This semantic discus­
sion proves nothing, other than that the court was free to decide,
as it did, that the word "person" does not include the unborn.

Some of the court's most interesting statements can always be
found in its footnotes, and the Roe case is no exception. In footnote
54, appearing on page 157 of 410 U.S., Blackmun attempts to
bolster the force of his holding by arguing that if a fetus were a
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person, entitled to the protection of the Fourteenth Amendment,
the Texas law which permits its destruction by an abortion when
the life of the mother is endangered is "out of line" with the amend­
ment's command. This argument completely ignores such a basic
distinction as that between murder and homicide in self-defense, a
distinction of which the Texas statute took notice. The same super­
ficiality is apparent in the court's use of the distinction between the
penalty applied by Texas in murder cases and the penalty applied
in cases of abortion; again the court fails to distinguish between the
different penalties applied to different types of punishable homicide,
as it fails to acknowledge that such matters can be left to the dis­
cretion of the legislature.35

Blackmun disclaims any need to decide the difficult question of
when life begins. As justification for this latest example of agnos­
ticism, he cites the failure of medicine, philosophy, and theology to
"arrive at any consensus" on this point.36 Having made this gesture,
he goes on to decide that life begins at viability, at that point during
gestation at which the fetus becomes "able to live outside the
mother's womb, albeit with artificial aid."

Does the court decide when life begins? In order to answer, we
have to know what Blackmun meant by "life." Surely, he did not say
that biological life begins at viability; nor does he claim that spiritual
life or philosophical life begins then. He was certainly right in dis­
claiming the authority to speak definitively from these points of
view. What Blackmun -wrote, and what the court decided, was that
"meaningful life" begins at viability. Blackmun does not provide his
reader with a meaning for "meaningful." Bllt what the court's hold­
ing comes to is just this: meaningful life begins at about seven
(perhaps six) months into the gestation period as far as the law is
concerned; prior to that time life is meaningless, as far as the law
is concerned; and that the "right ~o life" spoken of in the Constitution
attaches at that time, though life is present from conception.

When he wrote that the judiciary"... is not in a position to spec­
ulate as to" when life begins, Blackmun was being disingenuous.
"The judiciary" in particular, the law in general, "speculates" re­
garding the attainment by persons of other stages of life; maturity,
for example, which had been speculated to begin at twenty-one,
though we are now told it is reached at eighteen. But maturity in
many other senses, e.g., the psychological and the biological, is not
a matter of such consensus as the courts would like to have. We can
only speculate as to why Blackmun specifically denies doing what
he then does.
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The court's use of the word "meaningful" is an awesome display
of hubris. It contains an echo of philosophies that consider certain
types of life to be without "meaning" - the life of a Jewish man,
a black man, or a deformed child.

Were it not for these considerations, it would be ironic that the
court actually uses to further its argument the statement that the law
has never recognized the unborn as persons in the whole sense
(whatever that means). 31 It would be ironic, for the court probably
takes a great deal of pride in its usual practice of attempting to
remedy such situations; situations involving the rights of convicts,
and questions involving the rights of youths brought into juvenile
·court being two example~. Given such insincerity, it is nothing less
than astounding how the court manages to retain the respect of
the country.

In 1857, the Supreme Court gave its imprimatur to one of the
contributing factors of the Civil War. Both legally and morally, it
encouraged the secessionist leaders of the South in their insistent
demand for "state's rights"; legally, by holding that the State of
Missouri was free to ignore, on frankly stated political grounds, the
full faith and credit clause38 and the supremacy clause39 of the
Constitution; and was thus free to refuse to acknowledge the effect of
Illinois law and of federal territorial legislation on the status of a
slave held in residence within those respective jurisdictions; morally
by leading the South to believe that the federal government, or at
least its judicial arm, would either support the South in pressing its
claims or would not oppose the break-up of the union.

Declaring the Missouri Compromise Law of 1820 unconstitu­
tional also provided a legal impetus to the South. The manner of
such declaration and the fact that it did not have to be made at all
provided further moral encouragement. The holding was unneces­
sary because a majority of the justices agreed that Missouri Law
controlled Scott's status.40 For political reasons, the court was de­
termined to make its ruling, come hell or high water. Both hell and
high water came.

Taney wrote an opinion supported by two of the other justices, in
which he declared that a black, whether slave or free, could never be
a citizen of any state. Though this did not constitute a direct ruling
by the court, its appearance in the "opinion of the court" by the
chief justice was meant to, and did, have a momentous impact. "...
[descendants of slaves] are not included, and were not intended to
be included, under the word 'citizens' in the Constitution, and can
therefore claim none of the rights and privileges which that instru-
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ment provides for and secures to citiizens of the United States.,,41 On
the contrary, "they were at that time (1787) considered as a sub­
ordinate and inferior class of beings . . . and, whether emancipated
or not ... had no rights or privileg{:s but such as those who held the
power and the government might choose to grant them."42

It was not the province of the court, said Taney, to decide whether
such a state of affairs is just or unjust. Taney also knew how to deny
doing what he was doing. In Dred Scott, the justice or injustice of
the Founding Fathers' attitudes toward the black man (or rather of
Taney's interpretation of that attitude) was not an issue, and there­
fore not technically decided. Yet in expanding that attitude, in his
opinion which appeared, to the average citizen, as the "opinion of
the court," Taney was certainly giving the impression that, under the
law and the Constitution, that attitude was indeed just. The court in
1857 was just as inclined to enforce its opinions by persuasion rather
than by force, as was in the 1973 court.

I have earlier indicated how Taney reached the conclusion that
Congress did not have the authority to make "all needful rules" re­
garding the governing of the territorial possessions of the national
government. Since he did not deny that the authority must be in
Congress, what grounds did he set to that power? Taney's procedure
was as follows: the general principles of our government, such as
federalism, limited authority, delegated powers, and powers reserved'
to the people, are the guiding principles. Congress can only exercise
for the territories what it can exercise for the benefit of all. Since
Congress has no authority to interfere with private property, since
it has no right to prefer one section of the country over another, it
follows that Congress has no, right to interfere with property in the
territories, whether it is the property of a southern man or of a north­
ern man. Therefore, there is no authority or power in Congress to
interfere with slavery in any territory.

Further: since the right of property which a master has in his
slave is expressly confirmed in the Constitution, Congress has no right
to do anything other than protect that right of property. It would be
hard to say that Taney is playing with words here without also ac­
knowledging that Lincoln was doing the same when he argued that
nowhere in the Constitution does the word "slave" appear. But this
is not the important consideration. Taney was being realistic, recog­
nizing that the substance was there, even if the word was not. Lin­
coln made his argument to prove :a. consideration which he consid­
ered to be essential: that the Fathers contemplated the eventual
death of slavery, and did not want the word "slave" or any form of
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it to appear in the Constitution to hinder its death or to remind pos­
terity of the former existence of a great evil in this country. Hence
the euphemisms: "no person held to service of labor"; "three-fifths
of all other persons"; "the migration or importation of such persons
as any of the states now existing43 shall think proper to admit."

Taney stuck to the bare word when it suited his purpose, and
looked behind it to the reality when that suited his purpose.

The most far-reaching implication of the Dred Scott case is the
attitude, explicitly stated, that the state is the source of all rights
which we may have; that the state may grant or withhold these rights
to or from persons belonging to a certain class. Lincoln saw the
danger of this in a related context, when he warned that any argu­
ment used to justify the enslavement of the black man could also be
used to justify the enslavement of whites.44

The Dred Scott decision was a direct denial both of the truth and
of the validity as a goal of our society of that portion of the Decla­
ration of Independence which holds that all men are created equal.

The Roe v. Wade decision, with its implicit holding that meaning­
fullife does not exist until the last two or three months of pregnancy,
and that the law has the right and power to withhold a "right to life"
until that time, is close in spirit to Dred Scott. The Roe case is a
direct denial of the truth and of the validity as a goal of our society
of that portion of the Declaration of Independence which holds that
"all men . . . are endowed by their Creator with certain unalienable
rights, that among these are Life...."

IV. The Need for Polarization

In the life of every organized community, there are a myriad of
issues constantly arising that call for resolution within the terms of
the judicial and legal process and in accordance with that commun­
ity's fundamental beliefs about its life, what it has been in the past,
what it wishes to be in the future. Some of these issues concern
means to an accepted end; some of them concern an attempt to add
new beliefs to the society's basic core of values, and to win for these
proposed beliefs community acceptance. Without this ebb and flow
of issues in the political arena, a community stagnates; it has no
movement; it has no life.

From time to time, issues arise which concern, not the means to
an accepted end, not the validity of new beliefs, nor the fitness of
these new beliefs as additions to the basic values, but the funda­
mental values themselves. These issues present a direct challenge to
the basis of the community's life. Though bound to occur, especially
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in a free society, these challenges, when successful, weaken the spirit
of the polis, for without a core for fundamental beliefs immune to
successful challenge, the life of the society has no direction; its
movement becomes as uncontrollable and as worthless to the politi­
cal body as a muscle spasm is to the physical.

One such challenge to the core of America was presented by the
Supreme Court in its decision in Dred Scott v. Sandford. Because it
was such a challenge, Lincoln refused to accept it as final. As the
ruling applied to Scott, it was entitled to obedience. But as a holding
applicable to all black men, for all time, Lincoln advocated its re­
versal, not through violence, but through constitutional amendment
or change in the membership of the court.

Because he recognized the import of the decision, Lincoln made
an issue out of it, throughout his debates with Douglas and after.45

And because he made an issue out of it, Lincoln can claim the title
of Great Polarizer. The issue was deeper than slavery, deeper even
than the extension of slavery to tht: territories, which was only the
immediate question.

Having polarized the nation to such an extent that he himself was
elected in 1860 as a "Sectional President," Lincoln was faced, be­
tween his election and his inauguration, with the choice between
negotiating with the South and having to give in on the underlying
issue; or of silently waiting, refusing to retreat even as the union
divided. If he had done the former, history would have adjudged him
a coward without character, and as a seeker of his own aggrandize­
ment. Choosing the course he did, he revealed his strength, his
character, and his honesty, not only personally, but politically. Hav­
ing drawn the line, he accepted eVeJDl the price of a bloody civil war
to sustain the principle for which tbe line was drawn, and to move
closer to the goal represented by the principle.

The Roe decision constitutes anolther crisis, another challenge to
a basic belief lying at the core of American society. It is a denial
that the right to life is held by all, regardless of the stage of develop­
ment of that life, and regardless of whether some think it has mean­
ing or not.

Consensus is of value in a democratic society; on most issues, it is
not only unnecessary but dangerous and irresponsible to deepen the
gulf between conflicting opinions. There are times, however, when
lines must be drawn; there are issues, the attempted resolution of
which should not be accepted by a meek and quiet acquiescence on
the part of the majority.46

Today is such a time, and abortion is such an issue.
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1. The Texas case is Roe v. Wade, 410 U.S. 113 (1973); the Georgia case is Doe v.
Bolton, 410 U.S. 179 (1973).
2. Dred Scott v. Sandford, 60 U.S. 393 (1857).
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1967, Random House, Inc., New York.
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14. Harold O. J. Brown, "What the Supreme Court Didn't Know," The Human Life Re­
view, Spring 1975, p. 5.
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25. Roe, supra, n. 1, p. 154.
26. Ibid., p. 153.
27. Ibid., p. 208.
28. See Rehnquist's dissent in Roe v. Wade, 410 U.S. 113, p. 171; also his dissent, again,
in Weber v. Aetna Casualty and Surety Company, 406, U.S. 164 (1972). p. 177.
29. Roe, supra, n. 1, pp. 156-157.
30. "... nor shall any State deprive any person of life, liberty, or property, without due

99



JAMES F. CSANK

process of law; nor deny to any person within its jurisdiction the equal protection of the
laws."
31. The Apportionment Clause, Art. I, Section 2, Cl. 3; The Migration and Importation
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The Slide to Auschwitz
C. Everett Koop, M.D.

IN JULY the City Council of Cambridge, Massachusetts, voted to
petition Harvard University to temporarily halt the construction of
a half million dollar laboratory for specialized genetics research.
This intervention of the town in the affairs of the University was not
just the hysterical reaction of ignorant people to the misunderstood
pursuits of a scientific faculty. Rather, it had been initiated and
pushed by distinguished scholars on the Harvard faculty. These in­
dividuals were deeply concerned with the newly acquired power in
biology to alter the genes of living organisms and create new hybrids
of animals and plants, and of viruses, some of them potentially
dangerous.

It is the custom of men to be concerned about those things of
which they know little at present but where the potential seems to
be a threat to all of mankind. This was true of the first atomic bomb;
of its successor, the hydrogen bomb; of all of the weaponry to de­
liver thermonuclear warfare; of biological warfare and of nerve gas.
There are even environmentalists who are deeply concerned over
the destruction of the ozone by aerosol cans. Yet, each of these po­
tential dangers to mankind is theoretically, if not practically, con­
trollable.

I would like to address you today on another potentially destruc­
tive force against mankind which, because of the nature of human
beings, may not be controllable until it has inexorably pursued its
path of destruction and has come to weigh upon the conscience of
so many people that, like a Vietnam war, it must grind to a halt.
I am speaking of the growing disregard for life itself. I am speaking
of what was called in a more moral, or perhaps a more religious
generation, the sanctity of human life. Given the conflicting con­
cerns of our generation - the specter of famine raised by those pri­
marily concerned about population control, the specter of financial

c. IEvell'eU Koop, M.D., is Chief of Surgical Services at Children's Hospital in
Philadelphia, and generally considered one of the world's foremost pediatric sur­
geons. This article is (in slightly edited form) his speech to The American Academy
of Pediatrics, on the occasion (October 18, 1976) of being awarded the William
E. Ladd Medal (Dr. Ladd is known as "the father of pediatric surgery," and the
Medal is the highest honor given pediatric surgeons in this country).
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chaos for the whole world raised by economic pundits, the intrusion
of violence as an accepted thing into our culture, and the declining
morality in all the affairs of men - it is quite possible that when the
inevitable swing of the pendulum takes place and life once again
becomes precious, it might be too late to stop the slide that will ulti­
mately herald the decline and demise of our civilization.

I am nearing the end of my thirty-first year in the actual practice
of pediatric surgery, longer I think than anyone in this room today.
I have had the unusual advantage of growing up with my specialty.
It has been for me an extremely satisfying career. One of the most
satisfying aspects has been my participation in the rehabilitation of
youngsters who were born with congenital anomalies incompatible
with life but nevertheless amenable to surgical correction. The surgi­
cal correction might have been by a dramatic one-stroke procedure
or it may have required years of time and effort, plus further opera­
tions, to get the best possible result. At times the best possible result
was far from perfect. Yet, I have a selllse of satisfaction in my career,
best indicated perhaps by the fact that no family has ever come to
me and said: "Why did you work so hard to save the life of my
child?" And no grown child has ever come back to ask me why,
either. On the other hand, in a recent study that I did on twenty-five
families, all of whom had had a child with an imperforate anus
operated upon by me in the period twenty-five to fifteen years ago,
almost every family referred to the ~:xperience of raising the defec­
tive youngster as a positive one. A few were neutral; none were
negative. Some siblings felt that they had not had some of the ad­
vantages that they might have had if their brother or sister had been
born normal, yet on balance the conclusion from these twenty-five
families 'whom we studied quite extensively was that many of them
were better families than they would have been without the necessity
of facing the adversity produced by the problems of the imperfect
child.

I do not think that I am over the hill, but with mandatory retire­
ment less than five years away it does behoove me to look at the end
of my career. As I do it saddens me. But it frightens me too when
I see the trends in our society and recognize the acquiescence, if not
the leadership, of the medical profession down a path which in my
judgement leads to destruction.

In January of 1973 the United States Supreme Court declared
that a new right existed in the Constitution; namely, the right of a
woman to have an abortion on demand. I am not here today to
argue the pros or cons of the abortion question, but in a paper I pre-
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sented in 1973, I predicted ten consequences of the Supreme Court's
decision on abortion that would remarkably - deleteriously - af­
fect the society in which we live. 1 All ten of these prophetic state­
ments have found realization in historical fact.

Without going into all the details, I expressed the concern that
abortion of somewhere between a million and two million unborn
babies a year would lead to such cheapening of human life that in­
fanticide would not be far behind. Well, you all know that infanti­
cide is being practiced right now in this country and I guess the
thing that saddens me most about that is that it is being practiced
by that very segment of our profession which has always stood in
the role of advocate for the lives of children.

I am frequently told by people who have never had the ~xperience

of working with children who are being rehabilitated into our society
after the correction of a congenital defect that infants with such
defects should be allowed to die, or even "encouraged" to die, be­
cause their lives could obviously be nothing but unhappy and miser­
able. Yet it has been my constant experience that disability and un­
happiness do not necessarily go together. Some of the most unhappy
children whom I have known have all of their physical and mental
faculties and on the other hand some of the happiest youngsters have
borne burdens which I myself would find very difficult to bear. Our
obligation in such circumstances is to find alternatives for the prob­
lems our patients face. I don't consider death an acceptable alterna­
tive. With our technology and creativity, we are merely at the begin­
ning of what we can do educationally and in the field of leisure
activities for such youngsters. And who knows what happiness is for
another person? What about the rewards and satisfactions in life to
those who work with and succeed in the rehabilitation of these
"other-than-perfect" children? Stronger character, compassion,
deeper understanding of another's burdens, creativity, and deeper
family bonds - all can and do result from the so-called social "bur­
den" of raising a child with a congenital defect - repaired but less
than perfect.

I have frequently said, facetiously, that nothing makes a woman
out of a girl quicker than a colostomy in her child. But it is true.

When from the materialistic point of view a life seems to be with­
out meaning, it can from the spiritual point of view be extremely
useful. Such a life might, for example, provide a source of courage
in the manner in which the stress caused by disease and its treatment
is accepted. There is also no doubt that the value placed upon the
patient by his associates as one who is respected and honored and
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loved is a source of inspiration to all who see it and a spiritual bless­
ing to many.

"American opinion is rapidly moving toward the position where
parents who have an abnormal child may be considered irresponsi­
ble." This is the observation of Dr. James Sorenson, Associate Pro­
fessor of Socio-Medical Sciences at Boston University, who spoke at
a symposium, "Prenatal Diagnosis and Its Impact on Society.,,2

Now, if I take a strong stand against a statement like Dr. Soren­
son's, I am told that I am trying to legislate my morality for other
people. I think, on the contrary, thos,e who agree with Dr. Sorenson's
statement are trying to legislate the morality of our society. Parents
who might give remarkable love and devotion to an abnormal child
are put in the position of feeling they must conform to Dr. Soren­
son's morality, or lack of it, for the good of society rather than for
the good of their own child.

In the book, Ideals of Life, Millard Everett writes:

"No child [should] be admitted into the society of the living who would
be certain to suffer any social handicap - for example, any physical or
mental defect that would prevent marriage or would make others tolerate
his company only from the sense of rnercy."3

If dehumanization is one of the ide:als of life, then when we reach
the utopia planned by Mr. Everett, life will be ideal indeed. His ref­
erence to marriage I cannot help but consider because I am con­
vinced that· the backbone of our remarkable nursing profession and
that much of our pediatric care and pediatric social service is to be
found in the many unmarried women who devote themselves self­
lessly to the care of patients. I cannot believe that all of these fine
women chose not to be married merely to take care of patients. It
would follow than that there might have been some "social handi­
cap," to use the words of Millard Everett, that might have prevented
marriage. If the social handicap existed then, the social handicap
must exist today. How long will it be before the Millard Everetts of
our society decide that those with this social handicap, whatever it
might be, be eliminated also?

Lord Cohen of Burkenhead, speaking of the possibility of eutha­
nasia for children in Great Britain who were mentally defective or
epileptic, said:

"No doctor could subscribe to this view ... who has seen the love and
devotion which bring out alI that is the best in men when lavished on such
a chiId."4
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J. Engelbert Dunphy, in the annual oration before the Massachu-
setts Medical Society in 1976, had this to say:

"We cannot destroy life. We cannot regard the hydroc~phalic child as a
non-person and accept the responsibility for disposing of it like a sick
animal. If there are those in society who think this step would be good, let
them work for a totalitarian form of government where beginning with the
infirm and incompetent and ending with the intellectually dissident, non­
persons are disposed of day and night by those in power."

Dunphy goes on to say:

"History shows clearly the frighteningly short steps from 'the living will'
to 'death control' to 'thought control' and finally to the systematic elimina­
tion of all but those selected for slavery or to make up the master race.
We physicians must take care that support of an innocent but quite un­
necessary 'living will' does not pave the way for us to be the executioners
while the decisions for death are made by a panel of 'objective experts'
or by big brother himself. The year of 1984 is not far away!"5

Dr. Dunphy was speaking of adults dying of terminal cancer, yet
his thinking can be extrapolated to the "imperfect" child with fright­
ening consequences.

In the Porshall lecture given by Robert B. Zachary on July 9,
1976, in Sheffield, England, he said:

"I accept that the advice given by other doctors may well be different from
that which I myself give, and although I would strongly support their right
to have a different view, they should be expected to state the fundamental
principles on which their criteria are based."

Zachary went on to state:
"I believe that our patients, no matter how young or small they are,

should receive the same consideration and expert help that would be con­
sidered normal in an adult. Just because he is small, just because he cannot
speak for himself, this is no excuse to regarding him as expendable, any­
more than we would do so on account of race or creed or color or poverty.
Nor do I think we ought to be swayed by an argument that the parents
have less to lose because he is small and newborn, and has not yet estab­
lished a close relationship with them or indeed because the infant himself
does not know what he is losing, by missing out on life."

Mr. Zachary concluded his lecture:
"There are some ways in which modern society cares greatly about those
who are less well off; the poor, the sick and the handicapped, but it seems
to me that newborn babies are often given less than justice. Our primary
concern must be the well-being of the patient - the neonate - as far as it
is in our power to achieve it. In his battle at the beginning of life, it could
well be that his main defense will be in the hands of pediatric and neonatal
surgeons."
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Has not Mr. Zachary enunciated the whole raison d'etre of the
specialty of pediatric surgery?

On the occasion of the 100th anniversary of the Children's Hos­
pital in Sheffield in July of 1976, Mr. Peter Rickham of Zurich pre­
sented a paper entitled "The Swing of the Pendulum." Although he
concerned himself largely with the problems of meningomyelocele
(a 'birth defect where the spinal cord is exposed, leading to neuro­
logical sequellae, some correctable and some not), an ethical prob­
lem of greater proportion in the British Isles than here, he did talk
to some degree on medical ethics in reference to the neonate. In dis­
cussing his own interviews with theologians of diverse religious con­
victions, he had this to say:

"They all doubt the validity of the basis of the present argument for se­
lection of only the least handicapped patients for survival. The hope that
selection will reduce to a minimum the overall suffering of these patients
and their families is a well meant but somewhat naive wish. How many
normal newborn infants will live happily ever after, especially in our pres­
ent time? It may be argued that by not selecting, we artificially increase
the number oj' people with an unhappy future, but can we be sure of this
in any given case? After all we as doctors deal with single, individual pa­
tients and not with statistical possibilities. It has also been pointed out
to me (said Rickham) that even a child with a grave physical and mental
handicap can experience emotions such as happiness, fright, gratitude and
love and that it may be therefore, in fact, a rewarding task to look after
him. It has been further argued that, strictly speaking, selection implies a
limitation of resources, because with an optimum of resources and care a
great deal can be done for these children and their families. In underde­
veloped countries these resources do not exist, but in developed countries,
where such enormous sums are spent by governments on purposes which
are of very doubtful benefit to humanity at large, the distribution of re­
sources is a debatable subject. Finally it can be argued that if selection is
practiced, it may not be necessarily the: fittest on whom the greatest effort
should be expended."

Duff and Campbell in their paper on moral and ethical dilemmas
in the special care nursery make th~: statement that "survivors of
these (neonatal intensive care) units may be healthy and their par­
ents grateful but some infants continue to suffer from such condi­
tions as chronic cardiopulmonary disease, short bowel syndrome, or
various manifestations of brain damage; others are severely handi­
capped by a myriad of congenital malformations that in previous
times would have resulted in early death."6

First of all, it is not necessarily true that the myriad of congenital
malformations of previous times would now result in early death.
Many patients who have lesions that appear to be lethal can have
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those lesions corrected and although they may not be pristine in their
final form they are functional human beings, loved and loving and
productive. If indeed we decide that a child with a chronic cardio­
pulmonary disease or a short bowel syndrome or various manifesta­
tions of brain damage should be permitted to die by lack of feeding,
what is to prevent the next step which takes the adult with chronic
cardiopulmonary disease who may be much more of a burden to his
family than that child is, or the individual who may not have a short
bowel syndrome but who has ulcerative colitis and in addition to his
physical manifestations has many psychiatric problems as well or
the individual who has brain damage - do we kill all people with
neurological deficit after an automotive accident?

Very, very few parents of their own volition come to a physician
and say, "My baby has a life not worthy to be lived." Any physician
in the tremendously emotional circumstances surrounding the birth
of a baby with any kind of a defect can, by innuendo, let alone ad­
vice, prepare that family to make the decision that that physician
wants them to make. I do not consider this to be "informed con­
sent."

Campbell and Duff say this:

"Often, too, the parents' and siblings' rights to relief from seemingly point­
less, crushing burdens were important considerations."

Here again Duff and Campbell have enunciated a new right and that
is that parents and siblings are not to have burdens. Even Duff and
Campbell use the word "seemingly" in reference to "pointless" and
I am sure that "crushing" as applied to the burden may not be nearly
as crushing as when applied to the eventual guilt of the parents in
days to come.

As partial justification for their point of view, Duff and Campbell
say that although some (parents) have exhibited doubts that the
choices were correct, all appear to be as effective in their lives as
they were before this experience. Some claim that their profoundly
moving experience has provided a deeper meaning in life and from
this they believe they have become more effective people.

If these same parents were seeking deeper meaning in life and if
Duff and Campbell were indeed interested in providing deeper
meaning in life for the parents of their deformed patients, why not
let the family find that deeper meaning of life by providing the love
and the attention necessary to take care of an infant that has been
given to them? I suspect that the deeper meaning would be deeper
still and that their effectiveness would be still more effective and that
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they would be examples of courage and of determination to others
less courageous.

Duff and Campbell talk about "meaningful humanhood," a phrase
which they extract from Fletcher, and of "wrongful life," a phrase
which they take from Engelhart. As soon as we let anyone, even
physicians, make decisions about your humanhood and mine, about
your rightfulness or wrongfulness of life and mine, then we have
opened the door to decisions being made about our worth which may
be entirely different in the eyes of a. Duff and a Campbell or their
followers than it would be in yours and mine.

In their discussion, Duff and Campbell say .that parents are able
to understand the implications of such things as chronic dyspnea,
oxygen dependence, incontinence, paralysis, contractures, sexual
handicaps, and mental retardation. Because a newborn child has the
possibility of any of these problems :in later life, does this give us the
right to terminate his life now? If it does, then I suspect that there
are people in this room who have chronic dyspnea, who may have
oxygen dependency at night, who might be incontinent, who may
have a contracture, who may have a sexual handicap and I trust that
none of you are mentally retarded, but let's carry it to its logical
conclusion. If we are going to kill the newborn with these potentials,
why not you who already have them?

Finally Duff and Campbell say, "It seems appropriate that the
profession be held accountable for presenting fully all management
options and their expected consequences." I wonder how commonly
physicians who opt for starving a baby to death are willing to be
held accountable for the eventual consequences in that family which
may not be apparent for years or decades to corne.

I think the essential message in the Duff and Campbell paper is
missed by many. These authors first brought to attention the concept
of death as one of the options in pediatric patient care. But it is not
always understood that the death they presented as an option was
not the death of infants who could not possibly survive but rather
the death of infants who 'could live if treated, but whose lives would
not be "normal." It is not the lesion, but the physician's decision,
that is the lethal factor. In view of the fact that the socio-economic
status of the family, and the stability of the marriage, are mitigating
circumstances in deciding on treatment or non-treatment, it is clear
that there has been introduced a discrimination just as deplorable as
those of race, creed, or color, of which we are constantly reminded.
I wonder how many of us would be here today if someone had the
option of not feeding us as newborns?

108



THE HUMAN LIFE REVIEW

Arthur Dyck, who has the intriguing title of Professor of Popula­
tion Ethics at the Harvard School of Public Health, is also a member
of the faculty at the Divinity School at Harvard. The connotation of
being a Professor of Population Ethics these days, even with a semi­
nary appointment, would lead one to expect that such a man would
be ready and willing to eliminate all life that was not "meaningful"
- a word I detest. Yet, Professor Dyck believes much more in the
equality of life than he does in the quality of life; he believes that we
should and must minister to the maimed, the incompetent, and the
dying. To put it in his words:

"The moral question for us it not whether the suffering and the dying
are persons but whether we are the kind of persons who will care for them
without doubting their worth."7

We in the medical profession have traditionally responded in our
treatment of patients as a reflection of our society's human concern
for those who are ill or helpless. Indeed we have often acted as ad­
vocates for those who had no one else to stand up for them. Thus
we have always responded, in days gone by, with love and compas­
sion toward the helpless child. It may well be that our technical
skills have increased too rapidly and indeed have produced dilemmas
that we did not face a decade ago. But this does not give us any new
expertise in deciding who shall live and who shall die, especially
when so many non-medical factors must be taken into account in
making the decision.

It is really not up to the medical profession to attempt to alleviate
all of the injustice of the world that we might see in our practice in
the form of suffering and despair. We can always make the effort
to alleviate the pain of the individual patient and to provide the
maximum support for the individual family. If we cannot cure, we
can care, and I don't mean ever to use the words "care" and "kill"
as being synonymous.

Leo Alexander, a Boston psychiatrist, was at one time (1946-47)
consultant to the Secretary of War on duty with the office of chief
counsel for war crimes in Nuremberg. In a remarkable paper (which
appeared in the New England Journal of Medicine, July 4, 1949),
"Medical Science under Dictatorship," he outlined the problem. 8 Let
me just mention the highlights of Dr. Alexander's presentation. The
guiding philosophic principle of recent dictatorships, including that
of the Nazis, was Hegelian in that what was considered "rational
utility" and corresponding doctrine and planning had replaced
moral, ethical and religious values. Medical science in Nazi Ger~
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many collaborated with this Hegelian trend particularly in the fol­
lowing enterprises: the mass extermination of the chronically sick
in the interest of saving "useless" expenses· to the community as a
whole; the mass extermination of those considered socially disturb­
ing or racially and ideologically unwaIJ..ted; the individual, incon­
spicuous extermination of those considered disloyal to the ruling
group, and the ruthless use of "human experimental material" in
medical military research. Remember, physicians took part in this
planning.

Adults were propagandized; one outstanding example being a mo­
tion picture called "I Accuse," which dealt with euthanasia. This
film depicted the life history of a woman suffering from multiple
sclerosis and eventually showed her husband, a doctor, killing her
to the accompaniment of soft piano music played by a sympathetic
colleague, in an adjacent room. The ideology was implanted even in
high school children when their mathematics texts included problems
stated in distorted terms of the cost of caring for and rehabilitating
the chronically sick and crippled. For example, one problem asked
how many new housing units could. be built and how many mar­
riage-allowance loans could be given newlyweds for the amount of
money it cost the state to care for "the crippled, the criminal, and
the insane." This was all before Hitler. And it was all in the hands
of the medical profession.

The first direct order for euthanasia came from Hitler in 1939.
All state institutions were required to report on patients who had
been ill for five years or more or who were unable to work. The de­
cision regarding which patients should be killed was made entirely
on the basis of name, race, marital status, nationality, next of kin,
regularly visited by whom, and a statement of financial responsi­
bility. The experts who made the de:cisions were chiefly professors
of psychiatry in the key universities in Germany. They never saw
the patients. There was a specific organization for the killing of chil­
dren which was known by the euphemistic name of "Realms Com­
mittee for Scientific Approach to Severe Illness Due to Heredity
and Constitution." Transportation of the patients to the killing cen­
ters was carried out by the "Charitable Transport Company for the
Sick." "The Charitable Foundation for Institutional Care" was in
charge of collecting the cost of the killings from the relatives with­
out, however, informing them what the charges were for.

Semantics can be a preparation for accepting a horror. When
abortion can be called "retrospectivl~ fertility control," think of all
the euphemisms for infanticide!
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Although Leo Alexander said this in 1949, it applies today:

"The case therefore that I should like to make is that American medicine
must realize where it stands in its fundamental premises. There can be no
doubt that in a subtle way the Hegelian premise of 'what is useful is right'
has infected society including the medical portion of society. Physicians
must return to the older premises, which were the emotional foundation
and driving force of an amazingly successful quest to increase powers of
healing and which are bound to carry them still farther if they are not held
down to earth by the pernicious attitudes of an overdone practical realism."

I think those of you who graduated from medical school within
ten to fifteen years of my time probably came out of that experience
with the idea that you had been trained to save lives and alleviate
suffering. The suffering you were to alleviate was the suffering of
your patient and the life you were to save was the life of your pa­
tient. This has now become distorted in the semantics of the eutha­
nasia movement in the following way:

You are to save lives; that is part of your profession. If the life you are
trying to save, however, is producing suffering on the part of the family,
then, they say, you are to alleviate that suffering by disposing of your pa­
tient. So in a strange way you can still say you are saving lives and alleviat­
ing suffering - but the practice of infanticide for the well-being of the
family is a far cry from the traditional role of the pediatrician and more
lately of the pediatric surgeon.

There are many times when I have operated upon a newborn
youngster who subsequently dies, that I am inwardly relieved and
express honestly to the family that the tragic turn of events in refer­
ence to life was indeed a blessing in disguise. However, being able
to look on such an occasion in retrospect as a blessing does not, I
believe, entitle me to distribute showers of blessings to families by
eliminating the problems that they might have to face in raising a
child who is less than perfect.

We are rapidly moving from the state of mind where destruction
of life is advocated for children who are considered to be socially
useless or have non-meaningful lives to a place where we are will­
ing to destroy a child because he is socially disturbing. What we
need is alternatives, either in the form of education or palliative
measures for the individual as well as for society. We here should
be old enough to know that history does teach lessons. Destructive­
ness eventually is turned on the destroyer and self-destruction is the
result. If you do not believe me, look at Nazi Germany. My concern
is that the next time around the destruction will be greater before
the ultimate self-destruction brings an end to the holocaust.
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The power to destroy our civilization and indeed our race is not
necessarily good or bad in itself. The difficulty is to be certain that
we have the moral character to use this power appropriately. Man's
reaction to this kind of power can be either pride, man's greatest
problem, or humility, one of man's most commendable virtures.
Power accepted in humility is a source of strength for man's moral
prerogatives.

We are an enthusiastic and an aggressive people and one of our
tendencies is to make decisions on the basis of expediency - to take
shortcuts to solutions, if you will. Vve must be very careful not to
throw the baby out with the bathwater and I can't think of any
situation where the use of that aphorism is more apropos because
we are concerned with babies and. we are indeed throwing many
babies out in what seems at first glance to be a commendable goal to
make life easy for parents and to n~move burdens from society.

I have not really chosen a title for these remarks althol!gh sev­
eral have come to mind. The first is "The Camel's Nose is in the
Tent," from the Middle Eastern proverb that when the camel's nose
is in the tent, it is not long before he is in bed with you, and refers
to the thin edge of the wedge in reference to euthanasia. The second
that occurred to me, because I see the progression from abortion to
infanticide, to euthanasia, to the· pmblems that developed in Nazi
Germany, and being aware of the appeal of alliteration in titles, is
"Dominoes to Dachau." But having just visited Auschwitz in the
company of some of my Polish con~eres and having read exten­
sively from the Germans' own reports about what went on there, I
view what we are experiencing now as a dynamic situation which
can accelerate month by month until the progress of our downhill
momentum cannot be stopped. Therefore, I guess I favor the title:
"The Subtle, Slippery Slide to Auschwitz."

It is difficult to be a participant in history and understand what
is going on with the same depth of perception that one would have
if he were able to look back upon the present as an historian. The
euthanasia movement - and I use that in the broadest possible
sense - is with us today with greater strength and persuasion than
ever has been the case before in the history of what we call modern
civilization.

Do not dismiss contemptuously my concern in reference to the
wedge principle - that when the camel gets his nose in the tent he
will soon be in bed with you. Historians and jurists are well aware
of what I am saying.

The first step is followed by the second step. You can say that
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if the first step is moral then whatever follows must be moral. The
important thing, however, is this: whether you diagnose the first
step as being one worth taking or as being one that is precarious
rests entirely on what the second step is likely to be.

My concerns center around several aspects of this issue. First of
all, I have to say that I am a proponent of the sanctity of life, of
all life, born or unborn. I hate the term death with dignity because
there is no dignity in death. I have many times withheld extra­
ordinary measures from the care of my patients who were terminal
regardless of their age and have felt that I was doing the moral and
the ethical as well as the just thing. I have never, on the other hand,
taken a deliberate action to kill a patient whether this deliberate ac­
tion was the administration of a poison or the withholding of some­
thing as ordinary as feeding that would keep him alive.

I am concerned about legislation that would take the problems of
life and death out of the hands of the medical profession, and out of
the realm of trust between the doctor and his patient or the patient's
family, and put them into the legal realm.

Perhaps more than the law, I fear the attitude of our profession
in sanctioning infanticide and in moving inexorably down the road
from abortion to infanticide, to the destruction of a child who is
socially embarrassing, to you-name-it.

I am concerned that there is no outcry. I can well understand
that there are people who are led to starve children to death because
they think that they are doing something right for society or are fol­
lowing a principle of Hegel that is utilitarian for society. But I can­
not understand why the other people, and I know that there are
many, dop't cry out. I am concerned about this because when the first
273,000 German aged, infirm, and retarded were killed in gas
chambers there was no outcry from that medical profession either,
and it was not far from there to Auschwitz.

I am concerned because at the moment we talk chiefly about
morals and about ethics but what is going to happen when we add
economics? It might be hard enough for me to survive if I am a
social burden but if I am a social burden and an economic burden,
no matter how precious life might be to me, I don't have a chance.

Let it never be said by an historian iIi the latter days of this cen­
tury that after the Supreme Court decided on abortion in 1973,
infanticide began to be practiced without an outcry from the medical
profession.

Let it not be said by that historian that perhaps the entering
wedge was the decision on the part of pediatricians that there were
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some burdens too great to be borne by families and that a far better
solution to the burden was infanticide of a child who was either un­
wanted by those parents or who would produce social problems and
emotional distress in the family and in society.

Let it not be said that the entering wedge was the infanticide of
a portion of the neonatal population of our teaching hospitals' in­
tensive care units.

Let it not be said that pediatric surgeons of this country, who
have perhaps the greatest experience and thee greatest understanding
of what can be done with a deformed life, not just in the correction
of mechanical problems but in the rehabilitation of a family, stood
by while these things.happened and said nothing.

Let it not be said by that historian that in the third quarter of the
20th Century physicians were so concerned with perfect children
that the moral fiber of our profession and of our country was irrepa­
rably damaged because we had forgotten how to face adversity.

Let it not be said that the extermination programs for various
categories of our citizens could never have come about if the physi­
cians of this country had stood for the moral integrity that recog­
nizes the worth of every human life.
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Infanticide as an "In" Thing
M. J. Sobran

OFTEN OUR reading of old literature seems to tell us less about
the personal vision of the author than about the shared vision of
his age. When we read Swift or Pope or Boswell we are in great
measure "reading" eighteenth-century England, to which their writ­
ings are addressed, and whose values and attitudes and beliefs they
assume as givens, even when they try to correct or modify them. The
historical context is built into the text, and the individual is not en­
tirely distinguishable from his intended audience.

The art of persuasion, or rhetoric, is built on consensus: the
speaker or writer tries to move from what he holds in common with
his audience to a justification, and a further sharing of what he per­
sonally holds to be important. He says, in effect: our beliefs imply
my belief. People who advocate busing for racial integration, for in­
stance, typically try to prove that our society's belief in human dig­
nity requires us to take an admittedly extraordinary measure in order
to accommodate and express that dignity. The rhetorician always
assumes the prevalent assumptions of those he addresses, whether
he agrees with them or not; so that any argument we may examine
is likely to be laden with implicit revelations about the society in
which it is uttered.

A lot may be gathered about our society from Dr. Koop's address.
At the most superficial level, we may note that it is something of a
novelty for Western civilization: a protest ~gainst infanticide. What
Dr. Koop calls "the sanctity of life" (and he obviously didn't invent
the phrase) has, until very recently, been a cornerstone of our cul­
ture. A few years ago such a protest would have been like a protest
against cannibalism - a supererogation so gross as to mark the pro­
tester as some kind of eccentric. When, in 1962, Mrs. Sherri Fink­
bine caused a national controversy by announcing her intention to
abort the probably deformed baby she was carrying, a priest wrote
to Time Magazine: "Why not wait until the child is born, and then,
if it is deformed, kill it? That would be more consequentia1." At the
time, that remark was a Swiftian reductio ad absurdum. Now its very
M. J. Sobran Jr. is a contributing editor to this review. This article begins as a com­
mentary on Dr. C. Everett Koop's preceding article, and then, in the Sobran style,
takes off from there.
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logic is socially plausible. Dr. Koop quotes members of his profes­
sion to prove it

Let us note, moreover, that Dr. Koop does not announce that in­
fanticide occurs, or accuse his profession of performing and indulg­
ing it; he simply alludes to it, as a well-known fact from which to
launch his discussion : "You all know that infanticide is being prac­
ticed in this country ..." Nor does he so much as end the sentence
with that scandalous fact; he simply moves right on: "... and I guess
the thing that saddens me most about that is ..."

Nor is there a tone of outrage in his protest. Despite his personal
horror, he speaks with the polite deference of one who realizes that
he speaks from outside a consensus. In this case it is charitable and
probably realistic to surmise that most pediatric surgeons do not
practice infanticide or even expressly approve of it. Yet they seem
to know that it occurs, and while it may be unfair to blame the
majority for a practice they may be: unable, in a given case, to pre­
vent a colleague from performing, one thing that Dr. Koop's cita­
tions prove pretty clearly is that they now tolerate its advocacy in
respectable professional forums. They accept its discussion in ra­
tional terms. They are inclined to regard it not as an atrocity, but
as an option. Just as important as the fact that it does occur is the
fact that, among those who have the means of performing it and are
in a position to decide whether to perform it, it is no longer taboo.

Think of what is implied in merely speaking of it as a decision. If
a man tells us that he has decided not to shoot his mother, we are
less likely to applaud his decision than to marvel that he had to
decide. The novelty in such a case is that a conventionally prohibited
act is suddenly regarded as within the proper domain of choice. The
very idea of a taboo - or, if that word suggests the superstition of
naked tribesUlen, of "sanctity" - is that it implies a limitation on
freedom, an object of habitual and compulsory respect. It means
something about which tradition has already made the decision for
us.

It is true that technology tends to be the enemy of the sacred in its
brute extension of our power. SOffil~times we abruptly become con·
scious of our power to choose because we come by the means of
doing things formerly difficult or impossible to perform. The avail­
ability of new abortion techniques, thought to be safe and almost
painless for the mother, presents us with the temptation to overlook
the interests of the child within her - or even to deny that it is a
child at all. We may resort to a whole new conceptual scheme, de­
fining that child abstractly in terms of its physiological relation to
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the mother, semantically excluding it from ordinary human and
humane considerations by calling it a "fetus" and its death "termina­
tion."

With infanticide it is another matter. Infanticide has always been
feasible, requiring no delicate surgical extrusion. No radically new
techniques have come along to make it a temptation. What has
changed is the moral climate.

Dr. Koop makes a telling point when he remarks on the subtle
change in the meaning of the phrase "alleviating suffering." It origi­
nally and naturally meant the suffering of the patient, he notes; now
it is being used to mean relieving the suffering of those charged with
the patient's care. Soon no doubt it will come to mean relieving the
suffering of doctors.

But a more serious change, and one more relevant to the problem
of infanticide, is a change in the meaning of "freedom"! The word
has acquired a long history and a wide range of meanings; but for
our purposes two general meanings are of interest.

One is rather simple, even earthy. Being a freeman used to be a
matter of not having a master, of not being a slave or serf or bond­
man or even perhaps an indentured servant. It was a concrete legal
status, and implied nothing more than possessing a definite, though
limited, area of personal sovereignty. It carried with it a range of
options in the management of one's own life: no one else could
decide for the free man who he would marry, where he could work
or live, and so forth. (There were exceptions, of course: sometimes
parents arranged marriages, for instance, but their children's general
freedom vis-a-vis the rest of society remained.) The right to decide
such matters, for oneself, the by no means universal status of liberty,
was recognized as a precious possession, devoutly to be wished by
all. At the same time it was never thought of as anything more than
one among many of life's blessings, never as an unconditional good
transcending all others.

It is not easy to say\when the shift to a new concept of liberty
occurred, but the Eight~enth Century seems a plausible date to
which to assign its genesis. To the French demand for abstract
"liberte," the old-fashioned Edmund Burke replied that we do not
congratulate the escaped felon or lunatic on the recovery of his
liberty. No, said Burke, liberty is undoubtedly a good, considered in
itself; but at the same time it must also be considered in relation to
immediate "circumstances," in the light of what are nowadays called
"competing claims." The essence of the modern and mystical notion
of liberty is that it tends to deny (or simply refuses to acknowledge)
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any competing daims at all, and to reject the legitimacy of any cir­
cumstance adduced as limiting freedom.

In particulars we find that this fre{:dom, though hard to define, is
very nearly total, and feels itself affronted by almost any suggestion
that it be held responsible. This is evidlent in the heavy rhetorical bur­
den that is put on unspecified but highly charismatic words like "au­
tonomy" and "self-determination" and "liberation," and in the as­
tounding proliferation of alleged "rights" not only to do things but to
have them done for one. This is implicit in such notions as "freedom
from want." It is explicit in such notions as that a woman not only
has the right to get an abortion, but has the right to get it at the
nearest nonsectarian hospital.

In such examples it becomes clear that the newer notion of free­
dom, which amounts (as far as I can see) to the simple removal of
all impediments to desire, is at least highly problematical. If I have
a right not to want, does it not follow that you have a duty to pro­
vide for me? If you have a right to an abortion at my hospital, does
it not follow that I have no right to refuse? Whose "right" ought to
have precedence when conflicts of this kind arise?

These questions, unfortunately, have not received the kind of
scrupulously articulated answers they deserve. In practice they have
been resolved in favor of the "consumer" interest, as we may call it.
Burke asked what use there was in discussing a man's abstract right
to food and medicine; the real ques.tion, he said, was how best to
produce these goods, and he added that he deemed it wiser to con­
sult the 'farmer and the physician than the professor of metaphysics.
He did not foresee the conscription of the farmer and the physician,
or of the nondenominational hospital.

In abortion, of course, the embarrassing "circumstance" for those
who assert a simple "right" to abort has been the child. As I have
noted, this problem has been circumvented semantically. Not only
has the unborn child been assigned a dehumanized identity; some
abortion advocates have taken the bolder line that abortion is in the
interests of the child whose life is taken. At first the argument was
that abortion should be permitted in cases of rape and incest, the
progeny of which unions were presumed- doomed to an existence of
such sheer misery that it was merciful to all concerned to permit
them to be aborted. That rationale, now that abortion practically
on demand is available, has been dropped. Few if any of those who
took the rape-and-incest position have demanded that abortion be
outlawed except in cases of rape and incest. Most of them, perhaps
the overwhelming majority, have moved on to the argument that
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every "unwanted child" should be made a candidate for the abortion­
ist's tools.

It is interesting that this argument should be so successful. For
although it is obvious that abortion is often, if not always, agonizing
for the child who is scorched with chemicals or dismembered with
surgical instruments, it is widely accepted that abortion is not even
physically cruel. If memory serves, not one of Dr. Kenneth Edelin's
defenders saw fit to admit that he had deliberately killed some form
of human life, at least an incipient human person, who gave every
indication of not wanting to die. It is one thing to assert that women
should have the legal right to abort, and to object on legal grounds
to Edelin's prosecution; but such a willful averting of one's eyes from
the palpable human consequence of those legal entitlements argues
a serious deficiency of ordinary sentiment.

In a world in which people are made of flesh and blood and
possess the attribute of bumping into each other from time to time, it
seems evident that there must be occasional conflicts of interest
between persons. This is a fact to which liberalism has a curious
cognitive aversion, sometimes taking the form of a doctrinaire denial
that there can finally be "real" conflicts of "genuine" interests. Thus
we find intelligent people assuring us, without the necessity of pro­
ducing evidence, that the United States and the Soviet Union are, in
the last analysis, compatible, united by overarching shared needs
that must somehow obviate the imperative to be prepared for war.
Political scientist Kenneth Minogue has termed this curious men­
tality "the illusion of ultimate agreement." Only a very few abortion
advocates are willing to say directly that the desires of the mother
should outweigh any possible interests of her unborn child. Instead
they sentimentalize the conflict away, first by semantically denying
that a real child is involved (or, alternatively, by taking the agnostic
position that, after all, nobody can really know "when life begins"),
and backing that argument up with presumption that life would not
have been worth living for any child whose mother did not want him
or her anyway. Thus permitting women to abort gets characterized
as an altruistic policy, a beneficent refusal to intervene in family
relations to "impose" a solution. The so-called lessons of Vietnam
are transposed to the womb, with social policy governed by the slo­
gans of "self-determination" and "non-intervention." But, as with
foreign policy, permissiveness in abortion is a matter of simply refus­
ing to tamper with brute power relations rather than a way of pro­
moting real harmony. You can't govern by refusing to govern, pru-
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dent though it sometimes is to admit: there is nothing to be gained by
interfering.

So far the case for infanticide has made little headway. It seems
doubtful that it will: but so it seemed with abortion itself a few years
back. As long as the bogus altruism of killing the child for his own
good is permitted to go unanswered, we have no right to be com­
placent.

As usual the real question for us as citizens is a practical one:
Who will guard the temple?

120



Eupharmicum and the Poor
David W. Louisell

AN INTERESTING debate - not without a touch of deja vu - took
place in the Senate today on the duty of the National Health Pro­
gram to provide Eupharmicum to the poor. The Program has now
taken over all the functions of the old Medicaid program. The de­
bate, as one Senator put it, represents the return of a "relatively few
dinosaurs who, in the name of an obsolete morality, would deny to
the poor the help of a beneficient, although admittedly expensive,
drug, so freely procurable by the wealthy."

There is evidently no real dispute about the benefits of Euphar­
micum. lin the words of one of its chief pharmaceutical proponents,
"lit makes the process of dying not only effortless and painless, but
affirmatively pleasurable and happy, indeed, even ecstatic, even for
a child." Also, there seems to be no serious dispute about the wide­
spread use of Eupharmicum by those rich who are desirous of fol­
lowing the new trend of disposing of hopelessly deficient offspring
who, according to medical prognosis, would be doomed to live mean­
ingless lives. While no state legislature has explicitly approved this
trend, or modified its homicide statute to accommodate it, a number
of judicial decisions are now cited for the proposition that parents
have a constitutional "right of privacy" to dispose of hopeless chil­
dren, at least up to the age of two years, provided the medical prog­
nosis is for a truly "meaningless life." As the distinguished physician,
Alex Soothsayer, recently commented: "It is foolish to quibble over
precise parameters of the 'meaningless life' concept. A 'meaningless
life' is obviously one that cannot reasonably be expected to be mean­
ingful."

The Senior Senator from New Yark was particularly eloquent in
his defense of the rights of the poor. "How dare a wilful little group
impose its religious code on others? How do those with ample funds
of their own with which to supplement the Health Program's meager
provisions, dare to propose a rider to the Appropriations Act that
would bar similar help and comfort to the poor? li have reason to
believe that there is one distinguished and wealthy member of the
David W. Louisell is Elizabeth Josselyn Boalt Professor of Law at the University of
California (Berkeley). In sending us this advance "Special from Washington" report,
he suggests that it be dated, appropriately, sometime in 1984.
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Senate who has himself invoked the aid of Eupharmicum with which
to terminate his own hopeless child. But that honorable Senator has
spoken against federal money for Eupharmicum for the needy. I am
reminded of the Biblical warning, '0, ye hypocrits!'," he concluded,
to applause so loud that the Vice President had to call for order.

But probably the high point of the debate came when the Senior
Senator from California replied to the argument that, if Euphar­
micum were endorsed with federal funds for the hopeless needy
young, this would constitute subtle support for its use on the decrepit
aged, even those perhaps still reluctant to accept its benefits.

"That is the kind of argument to expect from the dinosaurs," the
Senator charged. "There never has bel~n a proposal for the improve­
ment of the lot of the common man that has not been countered with
a 'camel's nose under the tent' absurdity. I can assure you I am in a
position to put this 'slippery slope' argument to rest forever. The
Secretary has assured me that there is not even a single proposal to
make Eupharmicum available to the aged at federal expense."

A member of the House, asked after the Senate vote whether the
House would adhere to its stand against federal funds for Euphar­
micum, said the whole affair was a tempest in a teapot. His reaction
was especially important because he is the only ordained clergyman
in the present House.

"In elementary matters of life and death, you simply cannot deny
to the poor what the rich are able to buy. The benefits of Eupharmi­
cum for the dying no longer require detailing. They are self-evident.
The very word 'Eupharmicum' denotes a truly happy passing, with
the aid of the best in modern chemistry, the choicest in modern tech­
nology. I do not hesitate to analogize the benefits of Eupharmicum,
from a physiological viewpoint, to the spiritual benefits of the
Church's Annointment of the Sick," he concluded.
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[The following is taken directly from a study titled "The Steady State Economy,"
issued by the U.S. Government Printing Office on December 2, 1976, which is
Volume 5 of the whole study on "U.S. Economic Growth from 1976.:.1986:
Prospects, Problems, and Patterns" being prepared for the use of the Joint
Economic Committee of the United States Congress (Senator Rubert H.
Humphrey, Minnesota, Chairman). In his Letter of Transmittal, Sen. Humphrey
tells his colleagues that the series - which will eventually include "over 40
studies" - was "undertaken to provide insight to the Members of Congress and
to the public at large" on the subjects of full employment and economic growth,
and that his Committee "is indebted [to the authors involved] for their fine
contributions which we hope will serve to stimulate interest and discussion ...
and thereby to improvement in public policy formulation." Among these
stimulating studies is "The Transition to a Steady-State Economy," by Herman
E. Daly, a professorof economics at Louisiana State University. We reprint here
(with the permission of the Committee) section B of Prof. Daly's article, with­
out alteration of any kind.-Ed.]

Transferable Birth Licenses
This idea was first put forward by Kenneth Boulding (1964). Hardly

anyone has taken it seriously, as Boulding knew would be the case. Never­
theless it remains the best plan yet offered, if the goal is to attain aggregate
stability with a minimum sacrifice of individual freedom and variability.
It combines macro stability with micro variability. Since 1964 we have
experienced a great increase in public awareness of the population explo­
sion, an energy crisis, and are now experiencing the failures of the great
"technical fixes" (Green Revolution, Nuclear Power, and Space). This
has led at least one respected demographer to take the plan seriously, and
more will probably follow (Heer, 1975).

The plan is simply to issue equally to every person (or perhaps only to
every woman, since the female is the limitative factor in reproduction, and
since maternity is more demonstrable than paternity) an amount of repro­
duction licenses that corresponds to replacement fertility. Thus each
woman would receive 2.2 licenses. The licenses would be divisible in units
of one-tenth, which Boulding playfully called the "deci-child." Possession
of ten deci-child units confers the legal right to one birth. The licenses are
freely transferable by sale or gift, so those who want more than two chil­
dren, and can afford to buy the extra licenses, or can acquire them by gift,
are free to do so. The original distribution of the licenses is on the basis
of strict equality. But exchange is permitted, leading to a reallocation in
conformity with differing preferences and abilities to pay. Thus distribu­
tive equity is achieved in the original distribution, and allocative efficiency
is achieved in the market redistribution.

A slight amendment to the plan might be to grant 1.0 certificates to
each individual and have these refer not to births but to "survivals." U
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someone dies before he has a child then his certificate becomes a part of
his estate and is willed to someone else, e.g., his parents, who either use it
to have another child, or sell it to someone else. The advantage of this
modification is that it offsets existing class differentials in infant and child
mortality. Without the modification a poor family desiring two children
could end up with two infant deaths and no certificates. The best plan of
course is to eliminate class differences in mortality, but in the meantime
this modification may make the plan initially easier to accept. Indeed,
even in the absence of class differentials the modification has the advan­
tage of building in a "guarantee."

Let us dispose of two common objections to the plan. First it is argued
that it is unjust because the rich have :an advantage. Of course the rich
always have an advantage, but is their advantage increased or decreased
by this plan? Clearly it is decreased. The effect of the plan on income
distribution is equalizing because (1) the new marketable asset is dis­
tributed equally, (2) as the rich have more children their family per capita
incomes are lowered, as the poor have fewer children their' family per
capita incomes increase. Also from the point of view of the children there
is something to be said for increasing the probability that they will be born
richer than poorer; Whatever injustice there is in the plan stems from the
existence of rich and poor, not from Boulding's plan which actually re­
duces the degree of injustice. Furthermore, income and wealth distribution
are to be controlled by a separate institution, discussed above, so that in
the overall system this objection is more fully and directly met.

A more reasonable objection raises the problem of enforcement. What to
do with law-breaking parents and their illegal children? What do we do with
illegal children today? One possibility is to put the children up for adoption
and encourage adoption by paying the adopting parents the market value,
plus subsidy if need be, for their license, thus retiring a license from cir­
culation to compensate for the child born without a license. Like any other
law breakers the offending parents are subject to punishment. The punish­
ment need not be drastic - e.g., a years labor in a public child care center
remunerated at the minimum income. Of course if everyone breaks a law
no law can be enforced. The plan presupposes the acceptance by a large
majority of the public of the morality and necessity of the law. It also
presupposes widespread knowledge of contraceli'tive practices, and perhaps
legalized abortion as well. But these pn~suppositions would apply to any
institution of population control, except the most coercive.

Choice may be influenced in two ways: by acting on or "rigging" the
objective conditions of choice (prices and incomes in a broad sense), or
by manipulating the subjective conditions of choice (preferences). Bould­
ing's plan imposes straight-forward objective constraints and does not
presumptuously attempt to manipulate peoples' preferences. Preference
changes due to individual ex?mple and moral conversion are in no way
ruled out. If preferences should change so that, on the average, the popu-
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lation desired replacement fertility, the price of a certificate would ap­
proach zero and the objective constraint would automatically vanish. The
current decline in the birth rate has perhaps already led to such a state.
Perhaps this would be a good time to institute the plan, so that it would
already be in place and functioning should preferences change toward
more children in the future. The moral basis of the plan is that everyone
is treated equally, yet there is no insistence upon conformity of prefer­
ences, the latter being the great drawback of "voluntary" plans which rely
on official moral suasion, Madison Avenue techniques, and even Skinner­
ian behavior control. Some people, God bless them, will never .be per­
suaded, and their individual nonconformity wrecks the moral basis (equal
treatmep.t) of "voluntary" programs.

Should it become necessary to have negative population growth (as K
believe it will) the marketable license plan has a great advantage over
those plans that put the limit on a flat child per family basis. This latter
limit could only be changed by an integral number, and to go from two
children to one child per family in order to reduce population is quite a
drastic change. With marketable licenses, issued in "deci-child" units or
one-tenth of a certificate, it would be possible gradually to reduce popula­
tion growth by lowering the issue to 1.9 certificates per woman, to 1.8,
etc., the remaining 0.1 to 0.2 certificates being acquired by trade. Alterna­
tively the government could purchase certificates in the open market and
retire them.

There is an understandable reluctance to couple money and reproduc­
tion - somehow it seems to profane life. Yet life is physically coupled to
increasingly scarce resources, and resources are coupled to money. If pop­
ulation growth and economic growth continue, then even free resources,
such as breathable air, will either become coupled to money and subject
to price, or allocated by a harsher and less efficient means. Once we ac­
cept the fact that the price system is the most efficient mechanism for ra­
tioning the right to scarce life-sustaining and life-enhancing resources, then
perhaps rather than "money profaning life" we will find that "life sanctifies
money." We will then take the distribution of money and its wise use as
serious matters.
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[The following are the full texts of the two Human Life Constitutional Amend­
ments introduced by Senator Jake Gam of Utah iii the 95th Congress on Janu­
ary 24, 1977. Now called Senate Joint Resolutions #14 and #15, they are
identical in wording to those introduced by Senator James L. Buckley in the
94th Congress (then numbered S.J.R.'s #10 and #11) early in 1975. Senator
Garn's co-sponsors are listed with each amendment.]

Senate Joint Resolution #Jl.41

(Co-sponsors: Mr. Bartlett, Mr. Curtis, Mr. Danforth, Mr. Eastland, Mr.
Hatch, Mr. Hatfield, Mr. Helms, Mr. Lugar, Mr. McClure, Mr. Proxmire,
Mr. Young, and Mr. Zorinsky.)

"Article -

"SECTION 1. With respect to the right to life, the word 'person,' as
used in this article and in the fifth and fourteenth articles of amendment
to the Constitution of the United States, applies to ail human beings, in­
cluding their unborn offspring at every stage of their biological develop­
ment, irrespective of age, health, function, or condition of dependency.

"SECTION 2. This article shall not apply in an emergency when a rea­
sonable medical certainty exists that continuation of the pregnancy will
cause the death of the mother.

"SECTION 3. Congress and the several States shall have power to en­
force this article by appropriate legislation within their respective jurisdic­
tion."

Senate Joint Resolution # 15

(Co-sponsors: Mr. Bartlett, Mr. Curtis, Mr. Danforth, Mr. Eastland, Mr.
Hatch, Mr. Hatfield, Mr. Helms, Mr. Huddleston, Mr. Lugar, Mr. McClure,
Mr. Proxmire, Mr. Young, and Mr. Zorinsky.)

"Article -

"SECTION 1. With respect to the right to life, the word 'person,' as
used in this article and in the fifth and fourteenth articles of amendment to
the Constitution of the United States, applies to all human beings, irrespec­
tive of age, health, function, or condition of dependency, including their
unborn offspring at every stage of their biological development.

"SECTION 2. No unborn person shall be deprived of life by any person:
Provided, however, That nothing in this article shall prohibit a law permit­
ting only those medical procedures required to prevent the death of the
mother.

"SECTION 3. Congress and the several States shall have the power to
enforce this article by appropriate legislation within their respective juris­
dictions."
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THE HUMAN LIFE REVIEW now accepts regular subscriptions at the rate of
$12 for four issues (one year). Please address all orders to:

The Human Life :Foundation
Subscription Dept., Room 840
150 East 35 Stred
New York, New York 10016

and enclose payment with order. You may enter gift subscriptions for
friends, libraries, or schools at $12 each. Please act immediately so as to
be in time to receive all 1977 issues for your subscription(s). Thank you.

How to order pre1fious issues:

This issue-No.2 of Volume III-is the 10th issue published to. date.
You may order single copies of this issue-or of the nine previous issues­
by sending $3 per issue to the above address. Simply designate copies de­
sired by asking for any issue(s) by number: #1-4 (1975), #5-8 (1976),
or #9 and #10 (the current issue). You pay only the copy price ($3);
we will pay aU postage and handling involved.

Bound Volumes: we now have avail:able (in a handsome, permanent,
library-style binding, with gold lettering) a limited number of complete
sets of Vols. #1 (1975) and #2 (1976). These are available on a first­
come, first-served basis at $25 each (or $40 for both volumes). We will
pay all postage and handling involved. :Be sure to indicate that you want
bound volumes, and indicate the year and quantity of each. Please enclose
payment with order.

Bulk orders: while our supply of bal;k issues lasts, we will supply 10
or more copies of any issue at $2 each; 100 or more copies at $1 each.
Please indicate quantities per issue desired and include payment in full
with order.

Address all oj"ders to:

The Human Life Foundation, Inc.

150 East 351th Street

New York, Nev~' York 10016
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